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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN
Bragmant v Hales [1999] NTSC 77
No. JA45 of 1999 (990112)

	IN THE MATTER OF the Justices Act

	AND IN THE MATTER OF an appeal against sentence handed down in the Court of Summary Jurisdiction at Darwin


	BETWEEN:

	ZAZAR BRAGMANT
	Appellant

	AND:

	PETER WILLIAM HALES
	Respondent

CORAM:	RILEY J

REASONS FOR JUDGMENT

(Delivered 10 August 1999)

	The appeal of Zazar Bragmant was heard immediately following the appeal of Paul Anthony Calverley.  These reasons are to be read in conjunction with the Reasons for Judgment published this day in relation to the appeal of Paul Anthony Calverley.
	On 16 June 1999 the appellant in this matter was convicted of various offences.  These offences were committed in conjunction with Mr Calverley, however, the overall offending was less extensive than applied in his case.

The appellant was involved in three groups of offending.
The first occurred on 3 November 1998 when he went with Mr Calverley to Ingham’s Chicken Farm intending to borrow a car from his uncle.  When it appeared that there was no vehicle available to be borrowed the appellant obtained some keys to a Toyota Corolla motor vehicle from the personal belongings of an employee of the farm.  The appellant used those keys to obtain access to the vehicle which was then stolen, driven to a remote location and, ultimately, extensively damaged when the appellant and Mr Calverley deliberately set fire to it.  
This matter came before another Magistrate who found that the alleged circumstances of aggravation, being the damage to the motor vehicle of a value exceeding $1000, had not been established.  His Worship therefore dealt with the matter under s 218 of the Criminal Code as an offence of unlawful use of a motor vehicle and ignored the alleged circumstance of aggravation.  On appeal there was no challenge on behalf of the Crown to the approach adopted by his Worship.  
It is not clear what use his Worship made of the circumstances of aggravation.  Clearly he regarded the maximum penalty available to him as being 2 years imprisonment.  However he referred at length to the circumstances surrounding the destruction of the vehicle and the matters related thereto which were revealed in the relevant victim impact statement.  In relation to that offence the appellant was sentenced to 18 months imprisonment.  
The second group of offences related to the unlawful entry of the Ampol Service Station at Humpty Doo and stealing therefrom.  Save for an inconsequential difference in the value of the goods stolen, and the fact that the appellant was not charged with causing unlawful damage to the premises, the particulars of these offences are the same as applied to Mr Calverley.  
The third group of offences related to the unlawful entry of the premises of Kings Cash on 11 January 1999 and stealing therefrom.  In relation to the third group of offences the appellant pleaded guilty to entering the premises of Kings Cash on two occasions on 11 January 1999.  On one occasion he admitted stealing property to the value of $180 and on the other property to the value of $3572.67.
	In proceeding in relation to the second and third groups of offences his Worship imposed an aggregate sentence of 15 months imprisonment.  Save that the sentence was said to be manifestly excessive there was no challenge to him proceeding in this way.
	It was the principal complaint of the appellant that the learned Magistrate failed to distinguish between the co-offenders in relation to the unlawful use of the Toyota Corolla.  The co-accused, Mr Calverley, was sentenced to 18 months imprisonment in respect of this offence and he was dealt with in relation to a provision of the Criminal Code that carried a maximum penalty of seven years.  The appellant was dealt with in relation to a provision of the Code that had a maximum penalty of only two years and yet he received the same sentence.
In addition the appellant points out that in his case, notwithstanding that he was found guilty of a lesser number of offences than Mr Calverley, and that his offences did not include the very serious matter relating to the destruction of the fire tender, the sentence imposed upon him was ordered to be suspended after a period of six months in custody and he was then required to serve a period of four months pursuant to a home detention order.  When compared with the sentence imposed upon his co-offender the appellant submits this aspect of his sentence offends against the principle of parity in sentencing.  
The appellant in this matter was just 17 at the time of the offences.  He was a first offender.  In the reasons for decision in the matter of Calverley I set out the principles to be applied in relation to appeals of this kind and also in relation to the approach required when one deals with youthful offenders.  I will not repeat those observations here.  
Given the finding of his Worship in relation to the offence which occurred on 3 November 1998, that the alleged circumstance of aggravation had not been established, and his determination that the maximum punishment available to him was a period of two years imprisonment, it seems to me that he must have erred in imposing the same sentence upon the appellant (being 18 months imprisonment) as was imposed upon the co-accused, Mr Calverley.  His Worship imposed that sentence in an effort to achieve parity of sentencing.  However, it could not be said that the circumstances of the co-offenders were comparable.  To achieve parity the sentence imposed upon the appellant should be less than that imposed upon the co-offender because the circumstances of aggravation – which were significant in this matter – did not apply in his case.  The provision of the Criminal Code, dealing with the offence of unlawful use of a motor vehicle, draws a marked distinction between the penalty to be applied when there is a simple unlawful use of a motor vehicle and where there is the aggravating circumstance that the motor vehicle is damaged by the offender and the cost of repair or compensation exceeds $1000. 
Further, in the circumstances discussed above, the sentence of 18 months imprisonment for the offence of unlawful use of a motor vehicle, in the case of a young, first offender, is manifestly excessive. 
In the circumstances I allow the appeal.  
I now proceed to re-sentence the appellant.  In doing so I take into account the victim impact statements, the reports relating to the appellant and the other matters that were placed before the learned sentencing Magistrate.  I will not repeat all of those matters here.  Of particular importance, in favour of the appellant, is his youth at the time of the offences.  He had just turned 17 years of age.  He was a person who came before the Court as a youthful first offender.  Also, whilst he did not hand himself in to police, as did his co-offenders, he co-operated with the police when he was asked about these matters and he pleaded guilty at an early time.  All of these matters are substantially to his credit. 
The appellant has an unusual history.  He was born in Thailand and, he says, was cared for by his grandmother.  At the age of 13 his mother married an Australian man and they came to Darwin to live.  The marriage lasted for one and a half years before his mother left her husband to live in a de facto relationship with another man.  That relationship continues.
The appellant obviously had a major adjustment to make in transferring from a village in Thailand to the rural area on the outskirts of Darwin.  However he soon learnt the English language and achieved an acceptable level at school.  He was said by one of his teachers to be a “likeable student” although he caused a lot of trouble at the school.  He left school in April 1998.
Since leaving school the appellant has worked with Mr Kanjanasathana in his market garden and at the markets at Rapid Creek. Mr Kanjanasathana describes him as a good worker.
The pre-sentence report indicates an acceptance by the appellant that his conduct was wrong and that he should be punished for his actions. Notwithstanding his expressions of regret the report suggested that he showed little remorse for his offending behaviour.  Rather he was sorry for the situation in which he finds himself.  It seems he minimises the seriousness of his offending by claiming that the victims are insured and can claim for their loss.  Further, he was observed to be pre-occupied with wanting to know the sentences of his co-offenders and ensuring that they were treated equally.
The appellant’s home life with his mother and her partner was unsatisfactory.  His mother informed the Senior Probation and Parole Officer who prepared the report that she would not have her son live with her because of his behaviour.  However he is able to live with Mr Kanjanasathana.  
Each of the offences to which the appellant has pleaded guilty is serious.  I record a conviction in respect of each.  
Perhaps the most serious is the unlawful use of, and damage to, the Toyota Corolla.  In view of the finding of his Worship that this offence is limited to the taking of the vehicle without the circumstance of aggravation, and in view of the fact that this finding has not been challenged on appeal, I proceed to sentence on the basis that the maximum penalty available in respect of this offence is two years imprisonment.  I also proceed on the basis that the vehicle was damaged in the manner described but that the value of the damage did not exceed $1000.
In relation to this matter I impose a sentence of imprisonment of twelve months. 
In relation to the offence that, on 7 December 1998, at Humpty Doo the appellant did at night time unlawfully enter the Ampol Service Station at Humpty Doo with intent to commit the crime of stealing I impose a period of imprisonment of six months.  
The appellant pleaded guilty to stealing property valued at $2460.44 from the Ampol Service Station at Humpty Doo on that occasion and in that regard I impose a period of imprisonment of four months.
On 11 January 1999 the appellant, at night time, unlawfully entered the premises of Kings Cash with intent to commit the offence of stealing and in that regard I sentence him to six months imprisonment.  He in fact stole property to the value of $180 from Kings Cash and for that offence I sentence him to a period of imprisonment of two months. 
Again on 11 January 1999 the appellant, at night time, unlawfully entered the premises of Kings Cash at Humpty Doo with intent to commit a crime, namely stealing.  In relation to that offence I sentence him to six months imprisonment.  On that occasion he stole property to the value of $3572.67 from Kings Cash and in that regard I sentence him to four months imprisonment.
I direct that the sentences imposed in relation to the offences which occurred on 7 December 1998 at the Ampol Service Station Humpty Doo be served concurrently with each other.  Further, I direct that the sentences imposed in respect of the offences occurring on 11 January 1999 at Kings Cash Humpty Doo be served concurrently with each other.  The sentences in respect of the offences of 7 December 1998 will be served cumulatively with those of 11 January 1999, giving a total period of imprisonment in respect of the two periods of offending of 12 months imprisonment.
The sentence of 12 months imprisonment in respect of the offence committed on 3 November 1998 will commence on 6 May1999 being the date upon which the appellant entered custody.  Bearing in mind the totality principle that period of imprisonment will be served concurrently with the periods of imprisonment imposed in respect of the offending of 7 December 1998 and 11 January 1999.  
Given the youth of the appellant and the fact that his rehabilitation must be a prominent consideration in the sentencing process, I suspend the sentence after the appellant has served a period of imprisonment of five months dated from the expiry of the mandatory period, being 20 May 1999.  The pre-sentence report, and the matters put to me by Ms Cox, reveal that the appellant would benefit from a period of supervision.  The sentence will therefore be suspended on condition that he submit himself to the supervision of the Director of Correctional Services or his delegate for a period of 24 months from the date of his release. During that period he shall obey all reasonable directions of the Director or his delegate, including as to the undertaking of any appropriate treatment programs, training programs and as to his place of residence.  I specify a period of 24 months from the date of his release as being the period during which the appellant is not to commit another offence punishable by imprisonment if he is to avoid being dealt with under s 43 of the Sentencing Act.

_____________________

