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IN THE SUPREME COURT 
OF THE NORTHERN TERRITORY
OF AUSTRALIA
IN DARWIN

NT of Aust v Bentham and Buranali [1999] NTSC119
No. LA 11/99 (9902354) FORMTEXT 

	BETWEEN:

	NORTHERN TERRITORY OF AUSTRALIA
	Appellant

	AND:

	CHRISTOPHER STEPHEN BENTHAM
	First Respondent
			
						   AND

						   RONALD BURANALI
						       	Second Respondent	
CORAM:	Bailey J

REASONS FOR DECISION

(Delivered 4 November 1999)


	On 23 June 1999, Mr Loadman SM sitting in the Local Court at Darwin issued an assistance certificate in favour of the first respondent, pursuant to section 8 of the Crimes (Victims Assistance) Act (“the Act”), certifying an amount of $10,000 to be paid by the appellant by way of assistance for an injury suffered by the first respondent.
	The appellant by its (amended) notice of appeal, filed on 6 August 1999 appealed in respect of the amount of assistance specified in the certificate.

The facts giving rise to the first respondent’s application for an assistance certificate under the Act were not in dispute.  In brief, the first respondent, an acting sergeant of police, on 6 February 1998 had sought to serve the second respondent with certain papers in connection with an (unrelated) settlement under the Act.  As the first respondent was speaking to the second respondent, the latter had reached forward, grabbed the first respondent’s left hand and bit his middle knuckle.  The second respondent was arrested and subsequently convicted of assaulting a member of the police force and resisting a member of the police force in the execution of his duty.  He was sentenced to periods of imprisonment of three months and seven days, respectively, to be served concurrently.
The learned magistrate found that, shortly after being bitten, the first respondent sought medical attention at a clinic.  He was advised that there was a risk that he could have contracted hepatitis ‘C’ from the bite wound and he was advised to undergo a series of blood tests for a number of months to check for that possibility.
The learned magistrate found that the first respondent suffered ten months of anxiety (to December 1998) and was then advised that as a result of the blood tests he had not contracted any disease from the bite.  The learned magistrate found that the physical injury to the respondent was clearly “not a serious injury” and that abrasions sustained by the first respondent in the course of arresting the second respondent were “a matter of little significance”.
The learned magistrate found that the “major part of the compensable injury” concerned the “psychiatric matters” referred to in the report of a clinical psychologist, Dr Isherword-Hicks.  The Doctor’s opinion, accepted by His Worship, states:
“In my opinion the emotional/psychological impact of the possibility of contracting hepatitis B, hepatitis C, venereal disease and/or HIV as a consequence of the assault of 6 February 1998 had a powerful negative effect on Sergeant Bentham over the first six months following the assault, during which time he lived with constant perseverating thoughts that he may die.”
	Dr Isherwood-Hicks’ opinion received support from a report tendered by on behalf of the appellant from Dr McLaren, a consultant psychiatrist.  That report expressed the opinion that the first respondent showed no signs of mental disorder at the data of the report (29 March 1999) but that symptoms developed by the first respondent following 6 February 1998 were 

“…consistent with a chronic stress reaction (adjustment disorder) and are entirely attributable to the incident which occurred during the course of his duties.  In this case, the stress was the continuing worry over contracting an untreatable (and probably fatal) viral illness from the bite.”
	The learned magistrate found that the emotional/psychological impact of possibly contracting a disease as a consequence of the assault:

“…must weigh heavily on the minds of anyone and, I would have thought, would be exacerbated by the fact that the applicant could not … resist his obligation to carry out his duty to attend circumstances such as violence, possible bloodshed, and expose him to an exacerbation, I suppose, of his underlying anxiety”.
	In granting an assistance certificate in the sum of $10,000, His Worship held:

“Any form of anxiety or psychiatric or psychological stress induced by the belief that sputum, blood or any other bodily fluids can cause life-threatening and, indeed, life-terminating diseases is perfectly understandable”.
	The appellant relied on eight grounds of appeal.  The principal submission of Mr Ward on behalf of the appellant was that the amount of assistance certified by the learned magistrate was “manifestly excessive” or “so unreasonable as to be plainly unjust”.  For present purposes, it is sufficient to focus upon this ground of appeal alone.  Other grounds of appeal sought to attack the leaned magistrate’s acceptance of the concurring opinions of Dr McLaren and Dr Isherwood-Hicks, but there is the insurmountable difficulty that Dr McLaren’s report was tendered as part of the appellant’s case before the learned magistrate.  Mr Ward also sought to rely on evidence from the first respondent that he had not been subjectively aware of the psychological effect of being bitten and had failed to mitigate his damage by seeking advice or counseling regarding the risks associated with being bitten.  In these respects, I consider that the first respondent’s evidence was simply to the effect, that while he appreciated he had become socially withdrawn and anxious, he had not appreciated fully the source of his changed behavior and demeanour until he had experienced a great sense of relief upon receiving the results of the final blood test.  To some extent this may explain any failure to pursue advice and counseling to a greater extent than he did – but the evidence was that he had sought advice from a nurse, doctor, welfare officer, personnel manager and his superintendent.  In the circumstances, I do not consider that there is any basis for concluding that the learned magistrate erred in his assessment of the level of the first respondent’s subjective pain, suffering and mental distress.

The proper approach to be taken by the Local Court in assessing the amount of assistance to be granted under the Act is discussed comprehensively by Kearney J in LMP v Collins (1993) 112 FLR 289.  It is unnecessary to repeat His Honour’s careful and detailed analysis of the relevant principles which may be summarised as:
(a)	The assessment should be made without reference to the statutory limit (presently $25,000) : S v Turner (1979) I NTR 17, approving R v Forsythe [1972] 2 NSWLR 951 at 955; and
(b)	The assessment should be made on the basis of the damages which would be awarded in a common law action in tort, subject to the statutory maximum amount of $25,000 which acts as a ceiling for the amount which can be specified in a certificate (not as the top of a graduated artificial scale reserved only for certification in the “worst” cases): Rigby v Solicitor for the Northern Territory (1991) 105 FLR 48 at 51.
	The principles upon which an appellate court will interfere with the Local Court’s assessment are equally well established.  In Moran v McMahon (1985) NSWLR 700 at 718, Priestley JA cited the following passage from the judgment in Wilks v Bradford Kendall Ltd (1962) 79 WN(NSW) 850 at 853:

“…We think it clear from the whole of the authorities that questions such as that now before us must be determined on similar principles to those which govern courts of appeal when asked to interfere with the exercise of the discretion of the primary judge….
Because it is firmly established that interference by a court of appeal with an assessment of damages made by a judge sitting without a jury can be justified only upon a basis analogous to that upon which such court will interfere with the exercise of a discretion conferred upon a single judge, it will be convenient to state the grounds which, generally speaking will justify the court in interfering with such an assessment.  These may be summarized as follows:
1.	If the judge has acted upon a wrong principle; or
2.	If he has given weight to extraneous or irrelevant matters; or
3.	If he has failed to give weight to relevant matters; or
4.	If he has erred in his finding as to any fact upon which his estimate of the amount of damages is founded in whole or in part, or
5.	If, notwithstanding that the precise nature of the error is not discoverable, the result is so unreasonable or plainly unjust that the court will infer that an error has been made.”
	In the present case, the appellant’s principal ground of appeal has been formulated in the light of the fifth principle stated by Priestley JA.  In support of that ground, Mr Ward sought to refer me, without objection from Mr Jobson, to a schedule of assistance payments made under the Act to police officers during the past several years.  The schedule provides very brief details of the nature of injuries suffered, many of which involve minor (or no) physical injury but most of which involve mental distress and suffering as a consequence of fear of contracting a disease through contact with an offender’s bodily fluids.  Aside from one case involving a police officer contracting glandular fever ($10,000 assistance certified) the amounts specified show a range of between $750 and $7,500, with most not exceeding $2,000 (in cases where physical injuries were relatively minor).

Mr Ward emphasised that the appellant did not seek to rely on the schedule as a “tariff”.  He referred me to the following passage from the judgment of Kearney J in LMP v Collins, supra, at 303:
“However, this ‘tariff’ approach (for the purpose of comparing damages awards is to derive a conventional range, a norm or standard) has been consistently rejected by the High Court: see Thatcher v Charles(1961) 104 CLR 57 at 71-72 per Windeyer J and Planet Fisheries Pty Ltd v La Rose (1968) 119 CLR 118 at 124-125.  For penetrating discussion of Planet Fisheries see Moran v McMahon [1985] 3 NSWLR 700 at 703-712 and 724.  The Australian approach is more visceral and less satisfactory than the approach in other common law jurisdictions.  The Local Court is required to ensure that its own general awareness of current community ideas of fairness.  The practical problem is how to attain that general awareness, in light of the strictures in Planet Fisheries.  As to this, I respectfully agree with the views of Walters and Wells JJ in Van Velzen v Wagener (1975) 10 SASR 549 at 553:
‘Despite what was said by the High Court in Planet Fisheries Pty Ltd v La Rose  (1968) 42 ALJR 237 about too free a use of awards in other cases, purporting to show some norm or standard, we agree with the remarks of Bray CJ in Hirsch v Bennett [1969] SASR 493 at 494, that in the estimation of damages for non-economic loss, a judge is not prevented from making use of his experience ‘which can be in part at least vicarious and derived from what the judge has read and heard of the cases in his own jurisdiction as well as from his knowledge of cases in which he has been personally concerned either at the bar or on the bench’.”
A court may thereby take into account the general range of awards of common law damages for non-pecuniary loss, but not specific awards in comparable cases.  As Angel J put it in Rigby v Northern Territory (at 51), the courts may:
		‘…have regard to the general run of verdicts as a means of informing their judicial experience which has necessarily to be brought to bear to reach a figure that is reasonable proportionate to the non-economic loss established on the particular facts in the individual case.’”
	Mr Ward also submitted that I should use the schedule only for the limited purpose suggested by Kearney J in Namala v Northern Territory of Australian (1996) 131 FLR 468 at 473:

“I consider that I may make no use of the comparable verdicts to which I was referred by counsel, other than through vicariously informing my general experience and my general awareness of considerations of fairness and moderation.  Accordingly, I make no comparison between the circumstances of the plaintiff and her loss, and those of any other case.”
	I agree, with respect, both with the analysis of Kearney J in LMP v Collins, supra and the limited use to which the schedule may be put suggested in Namada v Northern Territory, and Rigby v Northern Territory.

I would add that my “agreement” is reluctant and based entirely on what I perceive to be the binding High Court authority of Planet Fisheries Pty Ltd v La Rose (1968) 119 CLR 118.  Kearney J in the passage cited above from LMP v Collins, supra, at 303, referred to the ‘penetrating discussion’ of Planet Fisheries in Moran v McMahon supra at 7033-12 and 724.  I will not repeat all that was said by Kirby P (as he then was) and Priestley JA there in compelling criticism of the approach adopted in Planet Fisheries.  However, it is worth repeating the conclusion of Kirby P, written some fourteen years ago at 711-712:
“…for more than fifteen years courts have paid obeisance to Planet Fisheries and to the inherently contradictory obligation which it imposes on them.  This is, at once, to consider consistency and comparability but to do so without regard to comparable material, openly discussed – rely only upon undisclosed and unexamined judicial experience which may not be stimulated or corrected by the usual normative means utilised in our courts.  The result, in this field of endeavour, has been a trivialisation of the appellate process, a departure from normative and principled decision making, a negation of the judicial function and the emergence of ‘conventions’ and ‘rules of thumb’ which arise from the aggregation of certain experience but which are not subjected to regular and critical judicial scrutiny.
The courts could and should do better.”
	With respect, I would agree that now after more than thirty years it is high time that the High Court reconsidered the illogical and contradictory approach of Planet Fisheries.  

For the first respondent, Mr Jobson emphasised that the Act provides for an individualised judicial assessment of damages in accordance with common law principles.  He submitted that the amount of $10,000 was not disproportionate for an award in tort having regard to the mental suffering and distress of the first respondent.  He also submitted that if I were to find that the amount of certified assistance was “beyond what one would normally expect” this was not of itself a reason to set aside the learned magistrate’s order.  In Mr Jobson’s submission it may be that past orders for assistance in broadly comparable cases have been too low.
I agree with Mr Jobson to the extent that “verdicts in broadly comparable cases cannot be looked at as constituting the touchstone, the focus being on the particular case” (per Kearney J in LMP v Collins, supra at 310).  The Court’s role is to determine fair and reasonable compensation, using its general experience of current community awareness of what is fair and having regard to the remedial nature of the legislation which requires that it be interpreted liberally and beneficially.
Applying this approach to the present case, I consider that the amount of assistance ordered by the learned magistrate is “manifestly excessive”.  While is it not possible to identify the precise nature of any error made by the learned magistrate, I consider that the amount of $10,000 in the circumstances, adopting the words of Priestley JA (Moran v McMahon, supra, at 718), is “so unreasonable or plainly unjust that the court will infer that an error has been made”.
Counsel for both the appellant and first respondent submitted that, in the interests of saving costs and inconvenience, if the order of the Local Court was to be set aside, this Court should assess the amount of assistance to be certified rather than remit the matter to the Local Court.  I agree that this is an appropriate and convenient course in the circumstances.
On the basis of the learned magistrate’s findings, the first respondent suffered some ten months of anxiety during which he believed, on the basis of medical advice, that he was at risk of contracting “at least” hepatitis C.   The first respondent’s anxiety was increased by reason that his work as a police officer was likely to bring him into contact with situations of a violent nature, possibly involving bloodshed.  While the learned magistrate made no specific findings as to how the anxiety and distress suffered by the first respondent affected his life, it is apparent from His Worship’s reasons as a whole that he accepted that the first respondent had become socially withdrawn and was “not his usual self”.  On this basis, I consider that fair and reasonable compensation for pain, suffering and mental distress would be $3,000 rather than the $10,000 awarded by the learned magistrate. 
Before leaving this matter, it is appropriate to refer to appeal ground no. 7 of the appellant which is in the following form:
“His Worship erred in law in proceeding to hear and determine the matter in the absence of the second respondent, without calling the second respondent and in the absence of any indication by the second respondent that he was aware of the hearing and did not wish to be present and be heard”.
	Mr Ward for the appellant did not press this ground of appeal as a reason for setting aside the order of the learned magistrate.  Mr Ward conceded that the appellant lacking standing to rely on such a ground.  However, both          Mr Ward and Mr Jobson suggested that it would be helpful for the guidance of the Local Court if this Court were to comment on the issue generally.

Section 7 of the Act provides:
“The Crown and, where the identity of the offender who caused the injury or death is known, the offender shall be parties to proceedings in respect of an application under section 5”.
	Section 5 deals with the right to make an application for an assistance certificate.

Section 6 of the Act provides:
“(1)		An applicant shall serve, or cause to be served, a copy of the application upon –
(a)	the Solicitor for the Northern Territory; and
(b)	where the identity of the offender who caused the injury or death is known – the offender,
not less than 14 days prior to the date upon which the application is to be heard by the Court.

(2)	The Court may, as it thinks fit, dispense with service under subsection (1) of a copy of the application on an offender.”

	In the present case, the first respondent’s application for assistance, dated 29 January 1999, was personally served on the second respondent at 11.30am on 25 February 19999.  At 3.10pm on that same day, at a preliminary conference before the Registrar of the Local Court, the matter was set down for hearing before a magistrate on 23 June 1999.  The first respondent’s application included notice of the time, date and place of the preliminary conference.  The Local Court file indicates that the Registrar  forwarded a ‘notice of hearing’ advising of the date, time and place of hearing of the application before a magistrate to the second respondent at “c/o Darwin Correctional Centre”.

In the circumstances, I am satisfied that the second respondent was duly served with a copy of the first respondent’s application in accordance with section 6 of the Act (being “not less than 14 days prior to the date upon which the application is to be heard by the Court”).  I am also satisfied that the Registrar’s action in forwarding a notice of hearing to the second respondent was sufficient to bring the details of the scheduled hearing to his attention.  However, I consider that the situation in the present case is far from ideal.
The Act presently requires service of an application for assistance on an offender.  The Crimes Compensation Regulations prescribe the forms to be used for applications for assistance: Form 1 (victims) and Form 2 (persons representing the interests of the victim or a deceased victim).  Such forms include provision for details of “Notice of Hearing”.  In practice, this part of the forms is used to advise offenders of the first hearing of an application, namely the preliminary conference at which a date will (usually) be fixed for hearing of the application by a magistrate.  Neither the Act nor the Local Court Rules expressly require service of notice of the date fixed for hearing of the application before a magistrate.
In LMP v Collins, supra at 300, Kearney J observed:
“It is important in the interests of natural justice, both at the hearing of an application and any appeal, that parties have due notice and a sufficient opportunity of being heard: see R v McDonald [1979] 1 NSWLR 451 at 462.”
	The Legislature might consider it appropriate to amend section 6 of the Act to require an applicant expressly to serve the offender (where his or her identity is known) with notice of the date when an application will be heard by a magistrate.  I consider that it is unsatisfactory to rely solely on the office of the Registrar to send out notices of hearing.  Pending any legislative amendment, the better practice would be for an applicant to serve an offender with notice of the date fixed for hearing of the application in the Local Court.  Such a practice would be consistent with principles of natural justice and ensure that an offender is given sufficient opportunity of being heard.

Orders
In accordance with foregoing reasons, I order that:
(a)	the order of the Local Court of 23 June 1999 to issue an assistance certificate certifying that appellant pay $10,000 by way of assistance for injury suffered to the first respondent is set aside; and
(b)	in substitution thereof, an assistance certificate is to be issued certifying that the appellant pay $3,000 by way of assistance for injury suffered to the first respondent.
I will hear counsel as to costs.

