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REASONS FOR JUDGMENT
(Delivered 7 March 1988)



J-Corp Pty Limited wishes to appeal against certain judgments of the Local Court at Darwin given on 14 December 1987.	Its solicitor was initially of the view that the period for filing and service of a Notice of Appeal expired on about 23 January 1988 but later thought it expired on
29 January.	On that day he decided that the time expired on

28 January, and filed a Summons in this Court by which an order extending time for the institution of the proposed appeal was sought.

On 15 February 1988 an originating motion was filed on behalf of the appellant (therein called plaintiff) seeking the same order as was sought by the Summons.


The confusion as to the time within which a Notice of Appeal must be filed and served and as to the process by which an extension of time might be sought arises from lack of familiarity with the Rules of Court which came into operation on 1 November 1987.

Order 4.01 provides that except where otherwise provided a proceeding shall be commenced by writ or originating motion.	Order 4.02 provides otherwise in respect of interlocutory or other applications in a proceeding made on notice.	Those applications are to be made by summons.	The person making the application is called an applicant and the person to whom notice is given is called a respondent.	Order 4.03(3).

I consider that an application to extend time for the filing and serving of a Notice of Appeal is an interlocutory or other application, within the meaning of the Rules.	In Hall v The Nominal Defendant (1966) 117 CLR 423, Taylor, Windeyer and Owen JJ., Barwick C.J. dissenting held that an order refusing an application for an extension of time within which to institute proceedings against a Nominal Defendant was not a final order within the meaning of section 35(1)(a) of the Judiciary Act.	In the course of their reasons their Honours distinguished between interlocutory orders and final orders and the majority held, in effect, that an application to extend time was interlocutory (see also Carr v Finance Corporation of
Australia Ltd (No. 1) 1980-1981 147 CLR 246).	In Reid v Nairn 60 ALR 419 at p.421 Fox and Forster JJ. in the Federal Court said -

"An order granting or refusing leave to appeal from an interlocutory order is itself an interlocutory order: it is the granting (or refusing) of a permission; the determination of a procedural step
... the order granting or refusing leave is interlocutory because the subject is interlocutory".


An application for extension of time within which to file and serve a Notice of Appeal is an application to determine a procedural step and is within Rule 4.02.	It should be made by Summons on notice.	Reference in 0.46.04 and Form 46A to the originating process are redundant in relation to such an application.	Accordingly I deal with this matter on the Summons filed 29 January 1988 in which the company is described a.s "Appellant" but should be called "Applicant".

The Appeal Rules are in Chapter 2 of the Rules. Order 82 contains Rules of General Application, that is, Rules applying to all appeals to the Court.	Order 83 relates to Appeals to the Supreme Court from other courts or tribunals.	Orders 84, 85 and 86 deal with appeals from the Supreme Court to the Court of Appeal and Court of Criminal Appeal and have no application here.
Order 82.02 headed "Relief from Rules and

Non-Compliance" provides that Order 2 with the necessary changes, applies to Chapter 2.

Order 2 is as follows -


"ORDER 2 - NON-COMPLIANCE WITH CHAPTER
	EFFECT OF NON-COMPLIANCE


	A failure to comply with this Chapter is an irregularity and does not render a proceeding or step taken, or a document, judgment or order, in the proceeding a nullity.


	Subject to rules 2.02 and 2.03, where there has been a failure to comply with this Chapter, the Court may -


	set aside the proceeding, either wholly or in part;


	set aside a step taken in the proceeding or a document, judgment or order in the proceeding; or
	exercise its powers under this Chapter to allow amendments and to make orders dealing with the proceeding generally.


	ORIGINATING PROCESS


The Court shall not wholly set aside a proceeding or the originating process by which a proceeding was commenced on the ground that the proceeding was commenced by the wrong process.
		APPLICATION TO SET ASIDE FOR IRREGULARITY The Court shall not set aside a proceeding or

a step taken in a proceeding, or a document, judgment or order in a proceeding, on the ground of a failure to which rule 2.01 applies on the application of a party unless the application is made within a reasonable time, and before the applicant has taken a fresh step, after becoming aware of the irregularity.
	DISPENSING WITH COMPLIANCE


The Court may dispense with compliance with a requirement of this Chapter, either before or after the occasion for compliance arises".

When applied in the context of Chapter 2 the references to "Chapter" in Order 2 mean Chapter 2.

The procedure in relation to appeals under the Local Courts Act shall be in accordance with that Act (O.83.02) and 0.82 applies to an appeal to the Supreme Court to the extent that no other procedure is provided under the Local Courts Act (O.83.03(a)).

The time for appeal from the Local Court is 28 days from the date when the judgment of that Court is given (O.83.04 and definitions of "decision" and "material date" 0.83.01).	The judgment in this case was given on
14 December 1987 and the period of 28 days expired on

12 January 1988.	The provision of 0.3.04 excluding the period from 24 December to 9 January in calculating time only applies to Chapter 1 and not Chapter 2.

There is no express Rule in O.83 relating to extension or abridgment of time such as in 0.3.02 relating to time fixed by Chapter 1, or for leave to file and serve a Notice of Appeal out of time such as in 0.85.12(2).
I do not think that the powers of a Judge under section 21(f) of the Local Courts Act, to extend the time for taking any step in any action, applies so as to enable time for the institution of an appeal to be extended.	That power is limited to actions in that Court and does not include proceedings or prospective proceedings in this Court.	There is no other express power to extend time for appeal in that Act.	Rule 23 of the Local Court Appeal Rules empowers the Court or a Judge to enlarge time for giving notice of intention to appeal limited by section 54A of the Local Courts Act, that is within 28 days after the day on which the judgment was given.	However, I do not think this power assists either since what is sought is an extension of time to institute an appeal limited by 0.83.04 of the Rules of this Court.

An appeal is instituted by filing a Notice of Appeal (O.83.05) and a copy of the notice is to be served on the registry of the Local Court on the date of instituting the appeal.	Order 83.10 provides for service on the respondent but there is nothing in the relevant rules relating to the time within which it is to be served.
Order 83.13 which provides for a directions hearing not earlier than 14 days after the date of institution of the appeal contemplates that service will be effected within the period fixed for that purpose and 0.83.14 provides that, unless the Court otherwise orders, an appeal shall not be heard earlier than 28 days after service of the Notice of
Appeal by which the appeal is instituted.	It appears therefore that there is some latitude in respect of the time for service under these Rules.	It may be that those intending to institute an appeal should seek directions as to the time within which the notice is to be served on the prospective respondent under O.82.03.

Absent any other express power to extend time or grant leave to appeal out of time, in respect of an appeal of this nature, recourse must be had to 0.2.04 which in its application to Chapter 2, empowers the Court to dispense with compliance with a requirement of that Chapter.	One of those requirements is that an appeal be instituted within 28 days after judgment is given and I consider that O.2.04 applies to it.

There are no fetters contained in O.2.04 on the exercise of the Court's discretion but good reasons must be shown why it ought to be exercised in the applicant's favour in the circumstances of each case.	In this case judgment was given on 14 December 1987.	By letter dated 12 January 1988, (the day upon which I have found the period for instituting an appeal expired) the solicitor for the applicant advised the solicitor for the respondent that they had instructions to institute an appeal "and we are attending to the necessary notices which we trust will be served upon you in the near future".		At that time the applicant's legal advisers were of the view, which they
communicated to the respondent's solicitors, that, under the new rules, the time for appeal ran to approximately
23 January and they said they would endeavour to file and serve the "necessary appeal documentation" well prior to that date.	The respondent was then on notice that an appeal was forthcoming.	The solicitor having the conduct of the matter on behalf of the applicant returned from holidays on
18 January and had a telephone conversation with his client, who was in Perth, on or about 21 January regarding the proposed appeal.	At that time further consideration had been given to the time limited for appeal and that solicitor was then of the opinion that his client had "another four or five days in which to consider the matter".		On 27 January instructions were given to proceed with the proposed appeal and the solicitor "made a quick calculation" that the time expired on 29 January.	He was taking into account the provisions of 0.3.04 and further consideration led him to think that the time expired on 28 January.	On 29 January the summons seeking an extension of time was filed.	If he was correct about the operation of 0.3.04 the summons was filed one day after the time for appeal expired.	But, as I have said, he was mistaken.	Given the then recency of the Rules it was a mistake which I consider could easily have been made.	It is anomalous that O.3.04 does not apply to time for appeal.

No stay of execution of the judgment sought to be appealed from is sought, although such an application was contemplated.
•


The proposed grounds of appeal go firstly to the weight of the evidence before the Local Court and assert, inter alia, that findings were made which were inconsistent with uncontradicted evidence before it.	They also raise alleged errors of construction of a contract and other matters.	Counsel for the respondent did not seek to argue the prospective merits of the proposed appeal as a matter going to the Court's discretion.


In Jess v Scott & Ors 70 ALR 185 the Full Court of the Federal Court of Australia considered an appeal from a decision refusing an application for leave to file a Notice of Appeal under 0.15 r.15(2) of that Court's Rules.
Although that rule requires "special reasons" to extend time the case is most helpful, with respect, since their Honours there extensively reviewed many authorities relating to this topic.

At p.187 the Court said that the cases establish "that leave to appeal out of time is to be determined by the Court's view of the demands of justice in accordance with a broad judicial discretion, and not simply upon the application of any verbal formula".	At pp. 187-192 a long line of authorities dealing with the relevance of legal advisers' delays and mistakes, in relation to time for appeal is reviewed which show that although such factors may have earlier been regarded as not a reason justifying the exercise of the Court's discretion such is not now the case,




"the court's discretion should not be trammelled by set rules, but should be exercised wherever sufficient cause is shown upon an examination of the circumstances of the particular case" (p.192).

Bearing in mind the circumstances of the case and pursuant to O.2.04 compliance with the requirements of
O.83.04 is dispensed with.


Order 2.01(2)(c) empowers the Court to make orders dealing with the proceedings generally where there has been a failure to comply.	It is ordered that the applicant file a Notice of Appeal and serve it upon the respondent within 7 days from this date.

Order 63.18 requires each party to bear his costs of an interlocutory or other application unless the Court otherwise orders.	Order 63.04(3) provides that where the Court makes an interlocutory order for costs those costs shall not be taxed until the conclusion of the proceedings to which they relate subject to an order to the contrary under O.63.04(4).

I will hear counsel as to costs.

