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Appellant

AND:
RYDAL ARTHUR RADCLIFFE WILSON
Respondent



CORAM:	MARTIN J.

REASONS FOR JUDGMENT
(Delivered 15 April 1988)



This is an appeal in which the appellant seeks to set aside a determination of the Workers' Compensation Court.

The amended grounds of appeal are -


"l.	The Learned Chief Magistrate erred in law in finding that the appellants injuries were not the result of an accident arising out of or in the course of his employment by the respondent.
2.	There was no evidence on which the Learned Chief Magistrate could find that there had been a change in employment relationship between the appellant and the respondent on 10th September, 1984."




I •



The major issue as between the parties is whether or not, at the date upon which the injuries were sustained, there was a contract of service between them such as to bring the appellant within the definition of "worker" in the Workers' Compensation Act.	That definition relevantly is as follows -

"'worker' means any person who has entered into or works under a contract of service or apprenticeship with an employer, whether by way of manual labour, clerical work or otherwise, and whether the contract is expressed or implied, or is oral or in writing,"


The appellant also relies on s.6(2) which provides -

"Where a contract to perform any work exceeding 100 dollars in value (not being work incidental to a trade or business regularly carried on by the contractor in his own name) is made with the contractor, who neither sublets the contract, nor employs workers, the contractor shall, for the purposes of this Ordinance, be deemed to be a worker employed by the person who made such contract with the contractor."


The accident in which the injuries were sustained occurred on 10 September 1984 and the application to the then Workmen's Compensation Tribunal was made on 24 December 1984.	The hearing took place on 2 and 3 November 1987 and the determination was made on 16 November 1987.	At the time of the accident and when the application was made, the
..


Workmen's Compensation Act (as it was then called) provided that where the Tribunal makes a determination, any party to the proceedings may appeal against the determination on a question of law or fact or both, and that such an appeal may be by way of rehearing.	These last words mean, in the context of the Act, "that the re-hearing may be a hearing de novo upon which it is for the Supreme Court to pronounce anew on the rights of the parties as disclosed by the evidence before it" including any new evidence admitted by the Court (per Deane J. Dare v Dietrich 26 ALR 18 at p.33).

Section 26 was amended, as at 11 September 1985, to restrict the right of appeal to a question of law only.	The Supreme Court may admit evidence which was not considered below in certain circumstances (section 26(1A)), but no application in that regard was made.	The evidence available to this Court, if required to be examined, was that taken
below.


The Court was directed to the reasons for Her Worship's decision which extensively reviewed the evidence before her, both as to the arrangements between the parties as made in April and varied thereafter, and as to certain discussions which took place on the evening of 9 September.

Since the right to appeal did not arise until after the amendment, although the injuries were sustained prior
, .



thereto, I consider that this appeal is to be considered in the light of the legislation as it now stands.	(John Holland Constructions Pty Ltd v Hall 45 NTR 11 per Kearney J,	at p.25).

Counsel for the respondent contended that no question of law arises in this case.

What amounts to a "question of law" has been considered, in the context of appeal from the Workers' Compensation Court, in at least two cases in this Court. ANZ Executors and Trustees Pty Ltd v Nader Jones (Asche J.
12 August 1986 unreported) and John Holland Constructions

Pty Ltd v Hall (Kearney J. 45 NTR 11).


There is the perennial question to be first resolved, that is, whether the question is a question of law.

Further, there are many questions which are questions of law and the authority of any particular case does not resolve the issue of whether a particular question is the only question of law for all cases.	Others may be
present.


Her Worship's reasons showed that in April 1984 the appellant and the respondent entered into an informal, but
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nevertheless contractual arrangement in relation to the shooting and boning of horses and the delivery of the meat to a Mr Halse for pet meat.	The respondent had contracts which it appears enabled him to enter upon certain properties for these purposes.		The appellant had skills as a skinner and boner.	Others were also involved in the enterprise from time to time.	Whether or not  that arrangement between the appellant and the respondent amounted to a contract of service or a contract for services was the subject of much undisputed evidence, as disclosed in the reasons, and argument before the Workers' Compensation Court, but the learned Magistrate did not make any findings in that regard, although she reviewed the evidence in her reasons.	Rather, she concentrated her attention on the evidence relating to the events immediately leading up to and on the day in question and found that the appellant was not on that date "engaged in employment for" the respondent and found, "On these facts the Appellant has failed to satisfy me that on the balance of probabilities the motor vehicle accident in which he was involved was an accident arising out of or in the course of his employment".	There was evidence, which the Magistrate reviewed in the reasons for her decision, which could support her findings of fact. No attack was made on those findings, except in so far as this Court was invited to make different findings of law on the same evidence if it was required to review the evidence upon an error of law being demonstrated.


, .



The appellant argues that the learned Magistrate made an error of law in failing to make findings of fact, and in failing to draw conclusions of law from those findings, in respect of the relationship between him and the respondent during the period from April to the day prior to the accident and on that day.	In effect, it was said, findings and conclusions in that regard could have thrown a different light on the relationship as found, as a question of law, to be existing on 10 September.	I do not agree.
Assume that the relationship had been such as to exclude the appellant from the definition of "worker".	There is nothing in the Magistrate's reasons relating to 10 September which could possibly lead to a conclusion in law that on that day the appellant fell into that definition.	On the other hand assume that he was a "worker" prior to that day, Her Worship's reasons show that there was something quite different about the arrangements and what the appellant set out to do on that day.	Her Worship therefore looked closely at that evidence and came to her ultimate finding of law.
In my opinion, and although she did not express it clearly, it was not wrong as a matter of law for the Magistrate to approach her duty in that way.	The real issue between the parties was whether or not the appellant was a "worker" and, if so, whether or not the respondent was his employer, on that day.	If the appellant had then been travelling to a place and to do work there which was in accordance with past practice and the financial arrangements made between the






parties, then the question of whether or not there was a contract of service between the parties would necessarily have fallen for decision.	But Her Worship implicitly found that that was not the case.

After reviewing all of the evidence, including commenting upon the credibility of the witnesses, Her Worship found expressly as fact that -

	On the evening of 9 September the respondent had spoken to the appellant and a Mr Lowery, (who had been closely associated with them in the pet meat business for some months) and gave them the choice of either having the next day off work or going to shoot buffalo on

Mr Halse's block of land at Marrakai.	(The reasons show that except in extraordinary circumstances the respondent did not shoot buffalo, only horses, and that he had no contract with Mr Halse but with other property owners).

	The respondent was the most credible of the witnesses, as between himself, the appellant and Lowery and that he had the discussion referred to above with the appellant and Lowery.	Lowery's evidence supported the







respondent to the extent that the respondent had suggested that Lowery and the appellant have the day off and asked if they would like to shoot buffalo on Mr Halse's property.
Lowery accepted the latter proposal.	(Upon other evidence set forth in her reasons, which was not disputed, the Magistrate found that the respondent, who was described as the "leader" of the team, had another engagement on 10 September).

	The discussion was in the presence of the appellant and the choice was left to him and Lowery.


	No terrr,s of	payment were discussed although the respondent would have expected to receive something for the use of his vehicle and the fuel and  that is all.	(Her Worship's reasons show that the respondent owned two vehicles which were the only vehicles used in the enterprise and that he paid for fuel and maintenance).


s.	On the morning of 10 September 1984 Lowery was
driving one of the vehicles owned by the respondent in which the appellant was a






passenger.	They were travelling to Mr Halse's property, which was not a property over which the respondent had a contract to shoot for meat, to shoot buffalo.

Her Worship also found that at that time neither Lowery nor the appellant were "engaged in employment for" the respondent.	That was a finding of law but on the facts found it was a conclusion open to the Magistrate whether she used the word "employment" in a narrow or broad sense.

The injuries suffered by the appellant were sustained when the vehicle owned by the respondent and driven by Lowery on the journey to Mr Halse's property left the road.

I do not think it is necessary for me to here set forth the whole of the evidence as detailed in Her Worship's reasons.	As already indicated, there was no real dispute between the parties as to the arrangement between them entered into in April and as varied thereafter.	The dispute arose as to what was said on the evening of 9 September and in that regard the Magistrate preferred the evidence of the respondent.	It has not been shown that it was wrong for Her Worship to do so as a matter of law.
...





The appellant also argues that if the appellant did not fall within the definition of "worker" he was a person deemed to be a worker within s.6(2) of the Act.	Her Worship did not expressly deal with that question but her findings of fact show that there was no contract to perform any work exceeding $100 in value between the appellant and the respondent on the day in question.

Ground 2 of the amended grounds of appeal set out at the beginning of these reasons fails.	I have already indicated that there was evidence as set forth in Her Worship's reasons which could and did lead her to implicitly find that there had been a change in the relationship between the appellant and the respondent existing prior to
10 September and on that day.


No argument was addressed to this Court to show that the services of the appellant as a worker were temporarily lent or let on hire to Mr Halse (see definition of "employer" s.6).

Both of the grounds of appeal were clearly questions of law.	As to the first, Lord Parker said in Fenton v Thorley (1903) A.C. 443 at 453 -

"	the interpretation and legal effect of the Act, when applied to ascertained facts, are clearly questions of law as distinguished from questions of fact •.."






As to the second, whether there is any evidence to support a finding of fact is always a question of law "Whether there was any evidence before the arbitrator in any given case proper for his consideration and on which he could reasonably act to sustain his findings on an issue of fact is a question of law, and his findings on such issues have often been set aside on the ground that there was an absence of such evidence ..." (Smith v General Motor Cab Co Ltd (1911) A.C. 188 per Lord Atkinson).	In my opinion there was evidence before the Magistrate, as set out in her reasons, on which she could reasonably act to sustain her findings.

As to the distinction between questions of law and questions of fact see generally Hill and Bingeman "Principles of the Law of Workers' Compensation" pp.183-194.

This is a case which could have fallen within the category described by Walsh J. in Bill Williams Pty Ltd v Williams (1972) 126 C.L.R. 146.	His Honour said at p.156 -

"In some cases it is a difficult task to determine whether different conclusions or but one conclusion are or is reasonably open.	It is easy, in endeavouring to make a decision on that question, to slip across the boundary which must be maintained between the evaluation of the legal consequences of facts already found and the making of findings of fact."






The respondent, under colour of the grounds of appeal which raised questions of law, was, I think endeavouring to direct me towards the slippery slope leading to the boundary of which His Honour spoke.

The appeal is dismissed.

