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IN THE MATTER. of the
Justices Act
AND IN THE MATTER OF
an appeal from a decision of the Court of Summary Juris diction at Alice Springs
BETWEEN:
MARTIN JAMES LEWIS
Appellant

AND:
MAXWELL COLIN POPE and GEORGE HENRY SEEARS
Respondents


CORAM:	Kearney J.


REASONS FOR DECISION
(delivered 20 May 1988)


The	appellant appeals against the severity, in the aggregate, of the sentences imposed upon him by a	court		of Summary Jurisdiction at Alice Springs on 20 January 1988; he also contends that the non-parole period then fixed was	too· long.
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The sole ground of appeal is that the disparity between the punishment the appellant has received for his offences and the more lenient punishment imposed on his co-offender is so excessive as to leave the appellant with a justifiable sense of grievance. It  is not sought to be argued that the punishment imposed on the appellant, viewed in isolation, is excessive.




The offences


The	appellant	was	charged with 12 offences which fall conveniently into five groups viz:-

	On 2 December 1987 he broke and entered a gymnasium at Darwin and stole a container of milk valued at $1, and

$5 in cash.	This led to charges (3) and (4).


	On 1 January 1988 he took a Toyota vehicle from a Department of Agriculture yard at Kununurra, and stole four firearms (for the purpose of trading or selling) from an office there. This led to charges (1) and (2).


	He unlawfully damaged certain property at 3 Telecom Repeater Stations. This led to charges (5), (6) and

( 7) •
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	While at the Repeater Stations he stole diesel fuel for the Toyota vehicle. This led to charges (8), (9) and (10)•



	His	trespass	on	the Repeater Stations led to charges

(11) and (12).


The 12 offences were	committed	over	a	few	days	between
28 December 1987 and 2 January 1988.  It is unnecessary to go into the facts of the offences in view of the ground of appeal relied on. The appellant carried out these criminal activities with a co-offender. Both were destitute.  There is no suggestion that each of them took other than an equal part in these activities, except in relation to number (4), whe e, in a separate unlawful entry that day into the gymnasium, the co-offender stole 3 "T" shirts and a box of Mars bars valued at $75.




The sentences


The appellant and the co-offender pleaded guilty to the same 12 charges before different magistrates, the co-offender   on   12 January  1988  and  the  appellant  on
19 January. The 12 charges and the sentences imposed on the appellant and the co-off nder are set out in the annexure to this judgment.  It can be seen from the  annexure  that  the
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appellant was sentenced to an effective total of 27 months imprisonment while the co-offender received in all an effective sentence of 2 months imprisonment (service of which was immediately suspended pursuant to a 2-year good behaviour bond) and 136 hours of community service work.

The only relevant differences between the co-offender and the appellant lay in their ages and prior records. The  co-offender was aged 20 years; the appellant had just turned 22, having been born on 31 December  1965. The co-offender had no prior criminal record. The appellant had an unfortunate background and has a very  lengthy criminal record. It stems from when he was aged 14 and encompasses some 55 convictions, mainly for stealing and vehicle type offences. At age 15 he was committed to a juvenile institution. In September 1983 when he was 17  he was first sentenced to gaol; he received 2 years for attempted kidnapping. Thereafter, a steady string of convictions and sentences ensued, including a sentence of 18 months for the possession of goods in custody in April 1985, until in September 1987, I am told, he was sentenced in New South Wales to 2 years imprisonment for the unlawful use  of a motor vehicle.  He escaped from custody in November 1987 and made his way to the Northern Territory·where he met the co-offender and proceeded to commit the offences  in question. One way_or another the appellant has  spent  most of his life since age 14 in some form of custody or restraint.
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The appellant concedes that the difference in age and antecedents would have warranted some disparity in the sentences respectively imposed on the co-offender and himself, had the magistrate known of the co-offender's punishment. There is nothing on the Court records  to suggest that the learned Magistrate who sentenced the appellant had been made aware of the existence of the co-offender,. or that the co-offender had been sentenced a week before.


The submissions on appeal


Ms Agresta submitted that the Court had  a  discretion to intervene and should do so if satisfied that the disparity in sentencing is such as to give rise to a justifiable sense of grievance in the appellant. That proposition is correct. It is established by  Lowe v R (1984) 54 ALR 193.

In that case an applicant and his co-offender, both aged 18 and without criminal records, had pleaded guilty and been sentenced by different judges at different times. The applicant had been sentenced first;' he received 6 years imprisonment with a non-parole period of 2 years, reduced on appeal to 12 months. The ·co-offender was placed on probation f9r 3 years and ordered to perform 200 hours of community service work; the sentencing judge was aware of

the sentence imposed on the appellant, but considered that the co-offender's position was "sufficiently different" to enable a different disposition. An appeal by the Attorney-General against the sentence imposed on the co-offender was dismissed by the Court which heard Lowe's appeal, the ppeals being heard together. The High Court held that it was for the appellate court to decide, in its discretion, whether the existence of a disparity in sente ce called for intervention; and that that court would intervene when it considered that the disparity was such as to give rise to a justifiable sense of grievance in the appellant.

In discussing the approach to be adopted by an appellate court when the sentence imposed on co-offenders exhibit disparity, Gibbs C.J. said at p.194:-

"It is obviously desirable that persons who have been parties to the commission of the same offence should, if other things are equal, receive the same sentence, but other things are not always equal, and such matters as the age, background, previous criminal history and general character of the offender, and the part which he or she played in the commission of the offence, have to be taken into account." (emphasis mine)


After pointing out that a disparity in sentence provides no logical reason for reducing the heavier sentence if the only question is whether that sentence, viewed in isolation, is manifetly excessive, his Honour said at p.195 that the appellate courts in Australia had statutory power -
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"  in [their] discretion to reduce a sentence not in itself manifestly excessive in order to avoid a marked disparity with a sentence imposed on a co-offender. It may be said that the  very existence of the disparity reveals that an error must have been committed, but I would prefer frankly to acknowledge that the reason why the court interfere in such a case is that the disparity is such as to give rise to a justifiable sense of grievance, or in other words to give the appearance that justice has not been done." (emphasis mine) -


It is common ground that I have a statutory power when sitting on appeal from a Court of Summary Jurisdiction, similar to that referred to above by Gibbs CJ.

Mason J. at pp.196-198 and Dawson J. at pp.205-206 took an approach similar to that indicated by the words emphasised above; marked disparity is in itself a discretionary ground for intervention. Brennan J. disagreed at pp.201-203, holding that manifest disparity in  sentence is not in itself a ground for appellate interference, and adhering to views he had earlier expressed in Lovelock v R (1978) 33 FLR 132 at 136-7; in his Honour's view, disparity might establish appealable error, depending on the circumstances. Wilson J. did not expressly deal with the point. I consider that I am bound to follow the view expressed by the majority of the Judges, which settles the law on a point on which divergent views had been  expressed in the case-law. I note that Ms Agresta put the appellant's case on the basis that there was a manifest disparity and

that	in	turn	revealed	an	undisclosed	error; it was not necessary to take the extra step.

Mason J. said at p.196:-



"Just as consistency in punishment - a reflection of the notion of equal justice - is a fundamental element in any rational and fair system of criminal justice, so inconsistency in punishment, because it is regarded as a badge of unfairness and unequal treatment under the law, is calculated to lead to an erosion of public confidence in the integrity of
r		the	administration		of	justice.		It	is for this reason	that	the	avoidance	and	elimination	of
unjustifiable discrepancy in sentencing is a matter of abiding importance to the administration of justice and the community."


His Honour considered that the case revealed "an exceptionally glaring example of discrepancy in punishment" and noted at p.198 -


"...the	justification	which the courts assign intervention in the	cases	of	disparity		is disparity		engenders		a	justifiable	sense grievance in the applicant	and		an	appearance
 
for that
of of
injustice	to	that impassive representative of community, the objective bystander."
 the



At p.200-201 Brennan J. said:-


"The	imposition		of	comparable	sentences			upon co-offenders		whose			respective			conduct			and antecedents warrant disparate sentences is	unjust. To facilitate the comparison of conduct and antecedents	it			is		desirable		that,		where practicable,	co-offenders be sentenced by the same
judge at the same time".
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His Honour pointed out at p.201:-·


"As regard must be had to the comparative gravity of the conduct of co-offenders and to their respective antecedents, an appeatable error is not shown by an offender who merely points to a lesser sentence imposed upon his co-offender". (emphasis mine)


Dawson J., discussing the situation when co-offenders are sentenced by different judges, said at p.205:-

"Such a situation always carries with it a .risk that there will be an unwarranted disparity between the sentences imposed and is to be avoided if at all possible. If it cannot be avoided, then at least the judge imposing the later sentence should inform himself of the sentence already imposed and the circumstances in which it was imposed." (emphasis mine)


Regrettably, in this case the learned Magistrate who imposed the later sentence was not so informed. If he had been so informed, his duty was  to  proceed  as  indicated  by Street C.J. in R v Tisalandis (1982) 2 NSWLR 430 at p.435:-

" to take [the sentence of the co-offender] into consideration and to give it appropriate weight in deciding what sentence to pas_s. Having given it full and adequate weight he may feel obliged to pass a sentence which in his own unfettered judgment he would  regard as erroneously lenient. It is better ... to strive to avoid disparity when the second offender comes before the court at first instance than for the second judge to give effect to his own unfettered view and leave it to an appellate court to take the responsibility of reducing what might on its face be a proper sentence to one which is objectively too lenient
..





As noted earlier the appellant's case was that there was a manifest disparity. It was submitted that this pointed to an undisclosed error in the process by which the appellant was sentenced, being an error in the first stage of that process, when consideration was being given to the

"outer limit of the appropriate sentence .•. [that is,] that which is proportionate to the gravity of the actual crime when viewed in the'context of relevant social standards and circumstances"


I

see Veen v The Queen (No.2) (1988) 62  ALJR  224  per Deane J. at p.235. This "first stage" is the first and second of the 3-stage model approach to sentencing referred to in Lister (unreported, Court of Appeal, 5 October 1972)
cited	by	Thomas	in	"Principles	of	Sentencing" edition, 1979) at p.35, as follows:-
 (second


"   the proper way of sentencing is to look first at the offence itself and the circumstances in which it was committed, then [second] to assess the proper sentence for the offence on the basis that there are no mitigating circumstances, and finally [third] to look to see what the mitigating circumstances are, if any, to reduce the assessed sentence to give effect to the mitigating circumstances."


The difficulty with this submission in the present appeal is that, as is the usual practice, the learned Magistrates did not overtly approach their sentencing tasks in stages, so it is not possible simply to point to the disparity in the
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sentences imposed as revealing error by the magistrate who sentenced the appellant in his assessment of the "outer l,imit". See the observation by Brennan J. in Lowe's case at p.201, cited at p.11. Further, it will be recalled, the appellant expressly disclaimed any attack on the severity of his .aggregate sentence, when viewed in isolation, and there is an admitted difference in the respective mitigating factors. This submission must accordingly be rejected. In any event it is unnecessary to seek to establish such error; see p.9.


Ms Agresta also referred to R v Kite (1971) 2	SASR
94. In some  respects that case is similar to th  present case. The applicant was sentenced to 3 years  imprisonment and his co-offender to a 12 months suspended sentence. They were sentenced by the same judge, though not together. The Full Court of the Supreme Court of South Australia discussed the general principles applicable to  sentencing co-offenders. The sentencing judge  had sentenced on the basis of the difference in the criminal records of the accused. The applicant had a long record of convictions and had previously been sent tp gaol; the co-offender had a much better record, had never been to gaol, and the judge considered that he had greater prospects of rehabilitation. The applicant complained  that he was being punished again for his previous crimes. The Full Court said, at p.95:-

" the complaint  is  unjustified.  A  first offender   can  properly be treated differently from a man who has a long record of convictions...

But when all is said and done the disparity here appears to us to be very great. It is finally a disparity between liberty subject to future good behaviour and incarceration for 3 years. the difference between their respective records ... does not seem to us to justify so great disparity of sentence

.•• it is important that as far as possible convicted persons· should not be left with a sense of injustice or grievance, ...at least if there are reasonable gr'ounds for such a feeling."


In the result the Full Court reduced _the 3 year sentence to 2 years.

When sentencing the co-offender on	12 January	the learned sentencing Magistrate said -

"I  am  going to take into account your age (he was in fact between one and two years younger than the appellant) and that you are before the Court without prior convictions. I think that's the only basis on which I can justify not imposing a sentence of imprisonment that you serve [that is, a sentence of immediate imprisonment]."


Mr Tavener submitted that the aggregate sentence of
27 months imprisonme.nt.fell within the proper exercise of the Magistrate's sentencing discretion. This was not in issue, when the sentence is viewed in isolation.  He referred to R v Ireland (1987) 49 NTR 10. That case did not involve  co-offenders.   At  p.24  Nader J.,  referring   to
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Baumer v R (1987) 48 NTR 1, noted that "if bad antecedents count, so must good ones". I respectfully agree.  I  also note the observations of the majority of the High Court on the significance of a criminal record in Veen v The Queen (No.2) (supra) at p.229:-


"The antecedent criminal history is relevant, however, to show whether the instant offence is an uncharacteristic aberration or whether the offender has manifested in his commission of the instant offence a continuing attitude of disobedience of
,-		the law. In the latter case, retribution, deterrence and protection of society may all indicate that a more severe penalty is warranted. It is legitimate to take account of the antecedent criminal history when it illuminates the moral culpability of the offender in the instant case, or shows his dangerous propensity or shows a need to impose condign punishment to deter the offender and other offenders from committing further offences of a like kind. Counsei for the applicant submitted that antecedent criminal history was relevant only to a prisoner's claim for leniency«  That is not and has never been the approach of the courts in this country and it would be at odds with the community's understanding of what is relevant to the assessment of criminal penalties." (emphasis mine)


The minority (Wilson, Deane and Gaudron JJ) considered at pp.234, 237 and 238 respectively, that a prior criminal record was relevant only as militating against  leniency being shown to the offender for other  considerations personal to him. However, if the starting point for calculation of any mitigation is the "outer limit", as it should be, there appears to be no distinction in practical effect between the views of the majority and minority of the

High Court on this point the majority had pointed out (at p.227) that a sentence can never be increased beyond that which is proportionate to the crime (that is, the "outer limit").

Mr Tavener submitted that the difference in the respective ante edents both explained and warranted the clear disparity in sentencing, and prevented any justifiable
sense of grievance in the appellant from submission	the	appellant	had	received
 arising.	In	his the "outer limit"
sentence, (that is, the penalty proportionate to the gravity of the particular offence), because there were no mitigating factors in his case. On the other hand, the  co-offender caine before the Court as a first offender and was dealt with accordingly. In his submission both sentences were appropriate and fell within the sentencing discretion of the magistrates.




Conclusions


When the Court interferes with a sentence attacked on the basis of disparity, it is because its basic function is to do justice. This Court's appellate function is to rationalize sentences which are unjustifiably disparate. Like cases are to be treated alike. As between co-offenders this means that any disparity in their sentences must be

justifiable and founded on good reasons. Frequently, such disparities are justifiable and necessary, as justice requires not only, consistency in treatment as between co-offenders, but a sentence in the imposition of which the individual offender's character and history are important; see the observations of the Court of Appeal in R v Ball (1951) 35 er. App. R. 164 at p.166. Disparity between offenders  is justified by factors related to the commission
of the crime, and those related to the individual offender's
(
character and history; see R v Tiddy (1969) SASR 575 at
p.577 and R v Evans (1973) SASR 183 at pp.188-190.


In the present appeal only the second set of factors is releva t; the main distinction between the offenders is that the appellant has a bad criminal record while the co-offender has a clean record.  The co-offender was properly dealt with as a first offender in accordance with the principles established by the authorities referred to in Mason v Pryce (unreported, 19 April 1988) at pp.18-19. There is no suggestion that the co-offender's sentence was inadequate or that an appeal on the basis of inadequacy was ever contemplated.

The principle of equal justice required that the punishment imposed on the appellant be heavier· than that imposed on the co..,offender, since the appellant lacked, the mitigating factor of a clear record. The question is

whether	the actual disparity in their treatment is a proper disparity or one which is excessive.

Where disparity is the only ground of appeal, the appellant must show not only some disparity, but a disparity which is manifestly excessive; see R v Charles (1979) V 8. The most recent  statement of the principles applicable to the disparity ground, after the light cast in  1984  by Lowe's case (supra),  is in R v MacGowan (1986) 42 SASR 580 at pp.582-583. There the Full Court of the Supreme Court of South Australia set out three principles, the third of which is in the following terms, at p.583:-


"Mar:ked disparity of sentences imposed upon co-offenders by different judges is a ground upon which the Court of Criminal Appeal may intervene on an appeal by the Attorney-General or an offender. If both sentences are within the maximum authorised by law and are within the range of sentences
i
  operly open on the facts of the case, the  Court  of Criminal Appeal is not bound to intervene. In such circumstances disparity, although a ground for interference, will not necessarily lead the Court of Criminal Appeal to interfere.  It is a matter for the discretion of the Court. There may be considerations against interference.  The protection of the public may require the higher sentence to stand. The lower sentence may be so inadequate that to establish parity may be felt to compound the error in a way which would be unacceptable to the public conscience.  The sense of grievance experienced by the offender may have to be tolerated in the public interest. But in the absence of strong countervailing considerations, the Court of Criminal Appeal will interfere to eliminate marked disparities which cannot be justified in the circumstances of the case." (emphasis mine)

I respectfully adopt this statement of principle	and	apply it in this appeal.

It is instructive to examine some cases where disparity was found to be excessive: see Norton (1959) Crim. LR 865, Boardman and Powis (1958) Crim.- LR 626, Street (1974) Crim. LR 264 and R v Tisalandis (supra), especially per Street CJ at p.431, and the 3 cases referred to by his Honour as recent instances of the Court acting in an "exceptional"  way.  In the light of the principle stated in R v MacGowan (supra), and of the cases mentioned, it is obvious, I think, that a huge disparity in sentence as between the appellant and co-offender is immediately apparent, though both sentences lie within the ranges of sentence reasonably open to the respective Magistrates in each case. Accordingly,  it lies within the discretion of this Court to interfere with the punishment imposed upon the appellant. The extent of the disparity goes far beyond the disparity in their respective sentences which would be due and proper, bearing in mind the appellant's criminal record and the age difference. I emphasise that is the disparity which is excessive as no criticism is made of the aggregate sentence imposed on the appellant, when viewed in isolation. The disparity is manifestly excessive; in the words used in some of the cases cited earlier it· is "unwarranted", gives "the appearance. that justice has not been done", indicates "unfairness and unequal treatment" of the appellant in

comparison with his co-offender, engenders a "justifiable sense of grievance in the appellant" and "an appearance of injustice to the objective bystander". There are no strong countervailing consideations of the type mentioned for example in R v MacGowan (supra) and accordingly I consider that this Court hould interfere to reduce that excessive disparity to a disparity which is due and proper in the
circumstances of the case.
-,
I consider that the appeal should	be	allowed	and
the sentences imposed on the appellant varied by the reduction of an effective sentence of 27 months imprisonment to an effective sentence of 12 months. Accordingly, the sentences imposed in respect of the  charges  numbered  (2),  ( 3)   ,   ( 8)   ,   (9), (11) and (12) in the annexure are affirmed; the sentences imposed in respect of charges numbered (1), (4)-(7) and (10) are quashed and in lieu thereof the following sentences are substituted:-

Charge	Substituted Sentence	To be served:



(1)
3
months
imprisonment

(4)
3
months
imprisonment
Concurrently
with
(3)
(5)
3
months
imprisonment
Cumulatively
upon
(3)
( 6)
3
months
imprisonment
Concurrently
with
(5)
(7)
3
months
imprisonment
Concurrently
with
(5)
(10)
3
months
imprisonment
Cumulatively
upon
(5)
-19




period.
 The remaining question relates	to	the	non-parole In	fixing	a	non-parole	period	of 8 months the
learned sentencing Magistrate said:-


"I have considered the matter of early alternative release on recognizance, but looking at the very f9rmidable range of prior convictions that this prisoner has admitted to, which would indicate that in the past bonds have been a failure, and that parole has been a failure, it would seem it is better to leave the question of his release to a decision to be made by a parole board, who would be in a position to study his particular attitude at the relevant time, rather than the court attempt to make some assessment of what his situation would be in some time to come."














r'·
 
I respectfully agree with the approach taken by his Worship that the proper course was to fix a non-parole period. The principles applicable to the imposition of a period of non-parole are set out in R v Anzac (1987) 50 NTR 6 at p.16. Applying those principles I consider that the length of the non-parole period should now be reduced, in light of the reduction in the aggregate head sentence, as it would otherwise be disproportionate. Accordingly, the order fixing the non-parole period at 8 months is set aside and in
lieu thereof a period of 18 weeks is substituted.	Both	the
..
sentence imposed in respect of charge number (1) and.the non-parole period will be deemed to have commenced on
20 January 1988, when the learned Magistrate sentenced the appellant.



..
I	• I





I should add that the parity principle has no application to the fixing of a non-parole period, where the individual's antecedents are often a dominant consideration; see Dickes (1983) 10 A. Crim. R. 88.


-
The appellant has the major part of the sentence of imprisonment imposed upon him in New South Wales in September  1987  still to serve; and presumably he will face
further charges arising from his escape  in  November  1987.
I
The	learned	Magistrate	was	rightly concerned about these
matters; it is clear that the appellant, still a young man, is urgently in need of treatment by one of the specialised rehabilitation centres for young persons within the New South Wales correctional system.
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A N N E X U R E
"

OFFENCE	LEGISLATION	STATUTORY
 CO-OFFENDER'S
 APPELLANT'S PUNISHMEN1
MAXIMUM
PUNISHMENT
 PUNISHMENT




l )	Possess Toyota "Land cruiser" reasonably suspected of having been stolen

	Possess 3 firearms reasonably suspected of having been stolen




	Unlawful entry of building, with intent to steal


	Stealing goods from the building






	Unlawfully damage

 
Summary Offences Act
s.61



s.61



Criminal Code s.213(4)

s.210(1)



Crimes Act (Commonwealth)

property ctt Repeater Station No.8402




service, cumulative upon (7)
cumulative upon
( 3)
6)		Unlawfully damage property at Repeater
Station No.8405
s.29
2
years
imp.
40 hours community service work
6 months imp. cumulative upon
( 1)

s.29
 


$2000 fine or
12 months imp.


$2000 fine or
12 months imp. or both



7 years imp.


7 years imp.






2 years imp.
 


2 months imp. suspended forthwith under g.b.b.
$300, 2 years, super visd for 6 months

14 days imp. concurrent with (1), and suspended under (1)



1 month imp. concurrent with (1) and suspended under (1)

14 days imp. concurrent with (1) and suspended under (1)




40 hours community
 


6 months imp.



3 months imp. concurrent with
( 1)




3 months imp. cumulative upon
(1)

7 days imp. concurrent with
( 3)





6 months imp.

)	)

OFFENCE	LEGISLATION
 STATUTORY MAXIMUM PUNISHMENT
 CO-OFFENDER'S PUNISHMENT
 APPELLANT'S PUNISHME T
1

Unlaufully damage property at Repeater
s.29
2
years
imp.
40 hours community service cumulative
6 months imp. concurrent
Station No.8500




upon (10)
with (10)
Stealing diesel fuel the property of Telecom valued at
$10, from
R.S. No.8402
s.71(1)
7
years
imp.
8 hours community service work concurrent with (5)
3 months imp. concurrent with (5)
Stealing diesel fuel the property of Telecom valued at
$10, from R.S. No.8405
s.71(1)
7
years
imp.
8 hours community service work concurrent with (6)
3 months imp. concurrent with (6)
0) Stealing diesel fuel the property of Telecom valued at
$90, from R.S. No.8500
s.71(1)
7
years
imp.
16 hours community service work cumulative upon (6)
6 months imp. cumulative upon (5)

l)·Trespassing upon	s.89(1) prohibited C'wealth
land, H.S. No.8402

2) Trespassing upon	s.89(1) prohibited C'wealth
land, R.S. No.8405
 $1,000 fine


$1,000 fine
 16 hours community service work concurrent with (5)

16 hours community service work concurrent with (11)
 (Charge dismissed)

$500 fine, in default 20 days imp.
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