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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
No. 35 of 1988



R
v.
ALAN HENRY HOOD



CORAM: RICE J.


REASONS FOR DECISION
(delivered 29 June 1988)


On behalf of the Crown, the Solicitor-General has sought an order pursuant to s.79 of the Poisons and Dangerous Drugs Act for the forfeiture of the station property referred to in these proceedings as King River Valley Station.

Section 79(2) provides:-


"(2)	Where a person is convicted of an offence against this Act, the Court by which he is convicted may order that any money, money's worth, valuable security, acknowledgement, note or other thing that relates to that offence be forfeited to the Crown."


Section 79(9)(c) provides as follows:-
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"(9) ,For the purposes of this section, any money, moneys wor h, valuable security, acknowledgement, note or other thing shall be taken to relate to an offence -
(a)
(b)

(c)	if it was received or acquired directly or indirectly as or from the proceeds or part of the proceeds of the sale of a prohibited drug, Schedule 8 substance or cannabis;	or

(d)

whether or not the money, money's worth, valuable security, acknowledgement, note or other thing is or was at any time owned by or in the possession or control of the convicted person."


The admitted facts are that early in 1986 Alan Henry Hood returned to the Katherine area with the idea of buying a property for himself.	The property now known as King River Valley Station was then on the market.	He inspected it and decided to buy it.	He was anxious to avoid buying it in his own name, one reason being was that he had had a dispute with his wife over a property settlement following Family Court proceedings, and another was that there was a potential claim upon him by the Tax Department.	He was anxious to avoid having to explain how
he had come into such sudden wealth.	In consequence, he
spoke to a Mr. and Mrs. Tracey, long-time friends of his who lived in Darwin.	He explained to them his disinclination to appear as a man of property due to his concerns about taxation and the terms of his divorce settlement.	He told them that he was buying the property to develop as a tourist
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resort and that the Traceys could live on the property and help with the tourist development and eventually run it.

The Traceys agreed to lend their names to the purchase and Hood arranged for moneys to be placed in the Traceys' bank account.	It is an established fact that on 23 June 1986 settlement took place, the purchase having been provided by Hood to the extent of $441,116 in cash, all of which Hood derived from his share of the proceeds of the 1985 crop of cannabis grown on Larrakeyah Station in conjunction with Thomas Ivan Brettschneider.

The Traceys and Hood moved on to the property.
Soon after they arrived, if not before, Hood told the Traceys the truth about the source of his money.	The Traceys, reluctant at first, engaged in cultivating the cannabis crop and they were subsequently dealt with by Martin J., who sentenced them on 24 February 1988, both of whom were convicted of producing cannabis.

The Traceys have, through their solicitors, written to the Crown, saying that they have no beneficial interest in the property, that is, King River Valley Station, and do not wish to be heard on the present application for its forfeiture.
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On 10 June 1988, Alan Henry Hood was found guilty on his ov."'Il admission of producing cannabis between 1 April and 31 July 1985 at Larrakeyah Station in the Northern Territory of Australia contrary to section 66(2)(a) of the Poisons and Dangerous Drugs Act.	I formally convicted him of that offence on the same date.		It was as a result of this offence that Hood admitted that he obtained the money to pay the purchase price of King River Valley Station.

On a subsequent indictment presented on 10 June 1988, Hood was convicted on his own confession of producing cannabis on King River Valley Station contrary to the same provisions, whereupon I formally convicted him of that offence.

O'Leary J. (as he then was) in R v Mackie (1982) 18 NTR 42, when interpreting the forerunner to s.79(2) of the Poisons and Dangerous Drugs Act, held that pursuant to s.17(2) and (9) of the Prohibited Drugs Act, the defendant's motor vehicle was something that could fairly be said to relate to the offence of which he was convicted, in that it was used in the commission of that offence, i.e., for transporting of cannabis.	Accordingly, he ordered the forfeiture of the motor vehicle to the Crown.	On general principles of stare decisis, I feel constrained to follow that decision;	but in any event, I do so freely and
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independently on the simple ground that, with respect, I agree with the reasoning and the conclusion reached by his Honour in that case.	In particular, I do not feel bound by the ejusdem generis rule of construction even if that rule could be said to apply to s.79(2) of the present Act.	It is a rule of construction only.	It is designed to assist in ascertaining the intention of Parliament;	but I am mindful also that the overriding consideration in the interpretation of the Act is to ascertain the true intention of Parliament.	In my opinion, the legislature has sought to provide for the forfeiture of both real and personal property and has achieved that result by employing the additional phrase "money's worth" in sub-sections (2) and
(9) of section 79.


Support for this view can be found in the case of Re Mount Clare Copper Mining Company Limited (Power's Case) Volume IV 1875 Queensland Supreme Court Reports page 112.
In that case Lilley J. had to determine whether Dr. Power was to stand upon the list of contributories as a contributing shareholder in respect of the balance of 2,000 shares or whether he was to be placed on that list as a fully paid-up shareholder.	At the time of the formation of the company, it was in possession of 120 acres of land in respect of which Dr. Power claimed to have an interest and which had been divided into fortieth shares.
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Lilley J. at page 113 had this to say:-


"Well, then, we have it clearly that there was an absolute liability undertaken by Dr. Power - not disputed, in fact, by his counsel, nor could it be - to contribute in respect of the 2000 shares;	and on the other hand I think the official liquidator must admit - in fact he cannot dispute - that the company at the time of formation, if not previously, was at least in possession of the land in respect of which Dr. Power claimed to have an interest, and which had been divided into fortieth shares.
Well, then, I have said the authorities show the liability must be discharged by payment or its equivalent.	In other words, it must be discharged by money or money's worth.	In one case the homely phrase is used that the shares must be paid 'in meal or malt'; and perhaps I will not be delaying counsel too long if I just draw attention to the language of the Judges on the question of payment, beginning with Drummond's Case (L.R. 4 Ch. 772).	Probably, as the case is one of very considerable importance, I will be pardoned for doing so.
In Drummond's Case (supra) Lord Justice Giffard, after stating that the subscribers to the Memorandum of Association are bound to take and pay for the shares, says that the obligation is not satisfied by the allotment at a subsequent period of nominally paid-up shares, and at a further stage of his judgment he says: 'That is to say, if a man contract to take shares he must pay for them, to use a homely phrase, in meal or in malt;	he must either pay in money or in money's worth.' In Pell's Case (L.R. 5 Ch. 11) the same rule is laid down;	in fact it is adopted by the judges in all the cases.		In Pell's Case (supra) there had been a transaction something similar to this;	property had been given in respect of shares which were claimed to be fully paid-up shares, and the Master there had directed an enquiry as to the value of the property, meaning to treat it as a set-off against the shares, but that was rejected by Lord Justice Giffard, who says:	'But the Master of the Rolls directed an enquiry as to the value of the property handed over by him under the agreement, and declared the appellant entitled to be allowed only the amount of that value.	Now, that agreement has not been impeached by any evidence or otherwise.		The Court has, therefore, no grounds for going behind that agreement.	I must, consequently, take it in this case, as in Drummond's Case (supra), that the subscriber
····-~··-----








agreed to take 1850 shares, and that he paid for them in money's worth. 111


In my opinion, this reasoning is sound and has equal application to the phrase "money's worth" employed in the present legislation.	Just as in Power's Case, land was held to be "money's worth", so here, the land comprising King River Valley Station also constituted "money's worth" which I find was "acquired directly or indirectly ... from
part of the proceeds of the sale of ... cannabis" within the meaning of s.79(9)(c) of the Poisons and Dangerous Drugs Act.

In Toteff v Antonas (1952) 87 CLR 647, Dixon J. (as he then was) said at page 650:-

"The measure of damages in an action of deceit consists in the loss or expenditure incurred by the plaintiff in consequence of the inducement on which he relied diminished by the corresponding advantage in money or moneys worth obtained by him on the other side: Potts v Miller (1940) 64 C.L.R. 282, at p.297."


Since many actions for damages for fraud arise out of the sale of land, it is clear that "money's worth" is referable to the value of the land and may provide one of the components in assessing the measure of damages in such an action.
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By way of a supplement to the principal reasons which I have expressed, I have, in the course of my researches, tried to trace the phrase "money's worth" in other Acts of the Northern Territory legislature.	I do not pretend that my researches have been exhaustive but I am confident that I have covered most of the legislation.	I therefore list hereunder those Acts where the words appear but I say no more than that the phrase "money's worth" appears to comprehend anything which is capable of having value in money terms:-

Bail Act s.45(3)(b).
Land and Business Agents Act s.5(2)(a) and (e). Liquidation Act s.4(1) "Mortgage".
Racing and Betting Act s.4(1) "Money".
Stamp Duty Act Schedule I, Item No. 15(1), (2)(a) & (b). Taxation (Administration) Act s.29A(l) "Liable Credit
Card Transaction", "Merchant" and "Payment".
Uniting Church in Australia Act s.26(2). Volunteer Bush Fire Brigades Regulations 8(2). Weights and Measures Act s.4 "Use for trade".


I have before me the free and unencumbered certificate of title of that property known as King River Valley Station being the whole of the land comprised in Certificate of Title Register Book Volume 87 Folio 197.
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Since there is no other person claiming ownership or interest in that land, I therefore, pursuant to s.79(2), propose to order that it be forfeited to the Crown.

