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DAMAGES - motor vehicle accident - personal injuries - pain and suffering of loss of amenities - fracture of left upper arm, elbow and shoulder, Livley splint - future arthritic changes likely - award $25,000 plus interest.
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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No. 497 of 1984
 






BETWEEN:
BRIAN PAUL MATSEN
Plaintiff

AND:
PETER JOHN FORD
First Defendant

AND:

THE TERRITORY INSURANCE OFFICE
Second Defendant



CORAM:	RICE J.


REASONS FOR JUDGMENT
(Delivered 17 August 1988)





This is an action for damages for personal injuries sustained by the plaintiff in a motor vehicle accident which occurred on 25 April 1984 at the 17-Mile on the Stuart Highway when the vehicle in which he was a passenger overturned due to the alleged negligence of the first defendant.	The plaintiff also claims damages from the second defendant alleging that the accident "may have been caused to or contributed by a motor vehicle", the identity of which cannot reasonably be established after due search and enquiry.








The general area in which the accident occurred may be described as being on a straight stretch of the Stuart Highway north of Virginia Road which forms a T-junction with it at the top of a hill.	From the T-junction the Stuart Highway slopes downwards for some 500 metres and then curves significantly to the right at the foot of this incline.	At a point some 100 metres down the incline to the right travelling towards Darwin is a roadway known as the Old Highway which diverges at a slight angle to the Stuart Highway.

The plaintiff and the defendant Ford were both serving in the Army at Darwin and on Anzac Day 1984 after attending ceremonies earlier in the forenoon decided to drive to Berry Springs for a swim.	Some little time before their departure at about 10.30 am, the plaintiff in celebratory mood drank a quantity of vodka and orange juice and was noticeably affected by liquor.	The defendant Ford contented himself with one beer.

Upon their return from Berry Springs later in the day (somewhere between 3 and 4 pm) the defendant Ford, who was driving his Toyota Hilux four-wheel drive vehicle at approximately 100 krns an hour, drew close to a Hi-Ace van which was travelling ahead at about 60 to 80 krns an hour in the vicinity of the T-junction.	Both the plaintiff and the defendant Ford initially said in evidence that when the van






was near the turnoff to the Old Highway the defendant Ford attempted to pass the van on its right-hand side, but because of an unexpected manoeuvre of the van moving over to its right-hand side of the road, the defendant Ford lost control of his vehicle causing it to go over the embankment on the left-hand side of the roadway, overturn and land on its wheels.	The defendant Ford for his part claimed that after overtaking the van his vehicle was bumped severely in the region of its near-side rear wheel or bumper bar, and that this action caused the rear of his vehicle to be forced off the bitumen on its right-hand side thus causing him to lose control.	The plaintiff made no such allegation  and under cross-examination asserted that no such collision occurred.

Constable Browning was the first police officer on the scene very shortly after the accident occurred.	While his evidence of what the plaintiff told him at the accident scene is not admissible against the defendant Ford on the issue of his negligence, it is nevertheless, admissible against the plaintiff on the issues of due enquiry and search and of negligence on the part of the unidentified van, represented in these proceedings by the second defendant.	I accept the evidence of Browning that the plaintiff told him "They'd gone to pass the vehicle which was turning right, and that they just went off the side of the road".	I find that the phrase "turning right" was






intended by the plaintiff to be referable to the van which was in fact turning right into the Old Highway which was the only road in the vicinity into which a vehicle could have turned right.	Although the plaintiff was injured and in a state of shock at the time, I am satisfied that Browning's long experience, namely 30 years, in the Police Force enabled him to obtain an intelligible brief description of the accident which significantly contained no allegation or suggestion of blameworthiness against the driver of the van, let alone any sort of collision with it, or still more significantly, any sort of suggestion of a "hit and run" type of accident.	Had the circumstances been otherwise and human nature being what it is, then I am sure that the plaintiff would have made comment at the scene.	In addition, the plaintiff asked Browning to notify the Army of the accident and to get a recovery vehicle there.	Accepting Browning's evidence, which I do, leads me to conclude that the plaintiff, despite his injuries, was rational at the time of his speaking to Browning.	It follows, therefore, that as there was no "hue and cry" by the plaintiff to the police officer for the pursuit of the other vehicle it is reasonable to assume, as I do, that no other vehicle played any part, in a causal sense, in interfering with the driving capability of the defendant Ford.

The plaintiff, therefore, fails against the second defendant on the simple ground of the absence of negligence






on the part of the unidentified driver.	Accordingly, there is no need to consider the second defendant's added defence of due enquiry and search.	The plaintiff's action against the second defendant is therefore dismissed.

On the question of the defendant Ford's liability, I have no hesitation in rejecting the evidence of both the plaintiff and of the defendant Ford of how the accident occurred on the ground that their evidence was based on an erroneous reconstruction by both of them.	Without detailing the conflicting aspects between the two of them, I accept the submissions of Mr Riley, counsel for the second defendant, in their entirety.	In a nut-shell, I find that the objective evidence of the investigating police officers, which I accept unreservedly, establishes that there was no debris at all on the roadway indicative of any impact with the van, that there were no skid marks at all either on the bitumen or on the dirt verge on either side of it, and that the defendant Ford's vehicle took a straight course, without deviation down the left-hand side on the roadway.	This is evidenced by the parallel tyre tracks visible over a distance of some 50 metres after leaving the bitumen at a point where the bitumen commences its curve to the right and a further 18 metres over the embankment to the point at which the vehicle became stationary.






It is perhaps not without significance that the first defendant Ford eventually conceded under
cross-examination that it was possible that the vehicle he was driving passed the van on its left-hand side.	Added support for rejecting the defendant Ford's version of the accident is his answer to interrogatories given in 1986 where he, in effect, placed the passing of the van in the middle of the bend itself at the foot of the incline and which he admitted at trial was wrong.	This differed considerably from the version he gave when giving evidence at trial when he asserted that it took place about 100 metres down from the T-junction.

I find on the balance of probabilities that the defendant Ford first of all made a foolish attempt to pass the van on its right-hand side.	The driver's right arm was extended to indicate a turn to the right into the Old Highway.	The defendant Ford resumed his former position on the correct side of the road but because of his speed continued in a straight line which took him off the roadway over the embankment.	The damage to the near-side rear corner of the defendant Ford's vehicle was, in my opinion, most likely to have resulted from his vehicle rolling over and not as a result of any impact at all with the van, and I so find.	Had an impact of the sort described by the defendant Ford occurred then the plaintiff could not but have felt it and made pointed reference to it with, no
doubt, appropriate epithets when relating events, however briefly, to Constable Browning.	On the plaintiff's own evidence no such collision occurred, and I so find.	I bear in mind that the onus of proof rests with the plaintiff and on the question of the nature and extent of the damage to the rear end of the defendant Ford's vehicle simply no evidence was led.

I conclude that an ordinary prudent driver in the position of the defendant Ford would have not had difficulty in so managing his vehicle as to have effectively negotiated the right-hand bend in the highway at the foot of the hill, but that the defendant Ford in failing to do so was negligent and is therefore liable to the plaintiff.

On the question of damages, the plaintiff was admitted to the Royal Darwin Hospital shortly after the accident.	His injuries described by Mr A Schmidt, an orthopaedic surgeon, who testified before me, was that the plaintiff suffered from the following injuries:

	A segmental fracture of the left humerus. (left upper arm)
	Comminuted fracture of the left olecranon. (elbow)
	An acromioclavicular separation of the left arm. (shoulder blade)







The plaintiff was operated upon on the night of his admission.	An open reduction internal fixation of his left olecranon was performed.	Next day it was noted that a left radial nerve palsy had developed.	An immediate open reduction and internal fixation was performed.	After a period of about 3 weeks in hospital the plaintiff was transferred by the Army to Adelaide for recuperation.

His acromioclavicular separation was treated surgically by a Mr Munyard of Adelaide and sometime later the screw was removed from the clavicle at the same time the wires were removed from his olecranon.

His radial nerve palsy spontaneously recovered possibly six and a half months following his initial humeral surgery and he felt that he had normal function of the radial nerve.

In March of 1987, the humeral plate was removed by Dr Stubbs in Canberra.	Post operatively a radial nerve palsy was again a problem.

He has been wearing a Livley splint for his palsy while at work.	He has been able to maintain good flexibility and movement passively of all finger and hand joints.	He notes subjectively that the radial nerve sensation in the dorsum of the hand is intact.






Complaints as of 7 September 1987 (the day before trial) were as follows:


	Left shoulder: The plaintiff noted that the scar was not tender.	He felt he had normal range of motion, no pain and normal strength of the shoulder.


	Left humerus: The plaintiff still experienced discomfort with direct trauma to the upper arm when somebody strikes it or falls heavily on it.	There is also discomfort in the arm with cold weather experienced in Canberra.


	Left elbow: The plaintiff noted some discomfort with physical activity but his main complaints were of limitation of motion inflexion and extension.


	Radial nerve palsy: There was still an inability to extend the wrist and the digits of the left hand because of a radial nerve palsy.


On physical examination there was a well-healed sabre incision of the anterior aspect of the shoulder.
There was very slight deformity of the acromioclavicular joint which was non-tender.	Range of motion of the shoulder was full in all directions.	There was a well-healed scar








through an intricate tattoo on the lateral humerus which was slightly tender to palpation.	Pressure over the arm disclosed some discomfort.

Examination of the elbow showed full flexion compared to the normal side but a decrease in elbow extension by 20 degrees.	Supination was then decreased by
10 degrees and pronation was equal to the normal side. There appeared to be some function of brachioradialis which is the first muscle above the elbow to be enervated by the radial nerve.	Distal to the elbow he had normal range of motion of all the hand and finger joints but had a total radial nerve palsy which he treats quite adequately with a radial nerve (Livley) splint.

The plaintiff has had successful surgery for potentially severe injuries of the left humerus and left olecranon.	His acromioclavicular separation appears also to have had a satisfactory result from surgery.

As at the date of trial, I find that apart from periods of cold weather the plaintiff no longer suffered any continuing discomfort in the elbow, shoulder or collar bone. His hand was still supported by a Livley splint but it was confidently expected by his treating Army doctor (Dr Stubbs) that the splint would become unnecessary in about February of 1988, and I so find.






Mr Schmidt considered that degenerative changes were likely to occur within a range of 3 to 25 years which progressively would lead to a reduction in the mobility in the plaintiff's left arm; but I interpreted his evidence as meaning that no drastic reduction of mobility was likely.

The plaintiff has been stoical in his attitude to his injuries.	At the time of trial he had resumed his work as a fitter and turner but would have been hampered to some extent by the awkwardness created by the mechanical nature of the Livley splint.

The plaintiff has suffered considerable discomfort for a period of about 2 years.	He has undergone a number of operations with consequential pain and suffering.	His sporting capability has been reduced but he appeared eager to resume physical activity once the Livley splint had been removed.	Overall, I find that the plaintiff would probably have been feeling fairly well back to normal by February 1988.

Taking all factors into account, I assess his general damages for pain and suffering and loss of amenities in the sum of $25,000 and accordingly there will be judgment for the plaintiff against the first defendant for that amount together with interest on which subject I will hear counsel as well as on the question of costs.

