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GRA98002

IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. 281 of 1997


		BETWEEN:


		ROGER LINDSAY HARVEY

			Plaintiff

		AND:

ROBERT MICHAEL PHILLIP BRENNAN

			Defendant


CORAM:	GRAY A/J




REASONS FOR JUDGMENT

(Delivered 23 February 1998)

	This is the return of a Summons upon an originating motion issued on 2 December 1997. The Summons seeks relief in relation to a partnership dispute which has arisen between the parties.


	The agreed facts are as follows:

1.		In or about June or July 1995 the Plaintiff entered into a partnership with the Defendant (“the partnership”) to operate the business of a driving school to be known as Darwin Advanced Driving School (“the business”).

2.	The partnership agreement between the Plaintiff and the Defendant was not in writing.

3.	The Plaintiff and the Defendant were equal partners in the business.

4.	During the currency of the partnership the Plaintiff and the Defendant entered into four loan agreements with Esanda Finance Corporation Limited (“Esanda”) for the purchase of four motor vehicles for the use in the business (“the loans”).

5.	The loans were secured by chattel mortgages over the vehicles numbered 951307921, 951331956, 951331964 and 951331972 (“the chattel mortgages”).

6.	The document annexed hereto and marked with the letter “A” is a true copy of contract numbered 951331956.

7.	The document annexed hereto and marked with the letter “B” is a true copy of the contract numbered 951331964.

8.	The document annexed hereto and marked with the letter “C” is a true copy of the contract numbered 951331972.

9.	Under the chattel mortgages the Plaintiff and the Defendant were or are jointly and severally liable to repay the loans to Esanda.

10.	The partnership operated the business until 31 July 1996.

11.	The partnership was dissolved on 31 July 1996.

12.	The Plaintiff and the Defendant entered into an agreement entitled Deed of Sale on 5 August 1996 whereby the Plaintiff sold his share of the partnership to the Defendant (“the agreement”).

13.	The document annexed hereto and marked with the letter “D” is a true copy of the agreement.

14.	The payout figure for contract 951331956, current to 28 February 1998, is $690.52.

15.	The payout figure for contract 951331964, current to 28 February 1998, is $14,116.29.

16.	The payout figure for contract 951331792, current to 28 February 1998, is $14,116.29.

The annexure marked “D” is in the following terms:

DEED OF SALE

THIS DEED OF SALE is made 5th day of August 1996 BETWEEN ROBERT MICHAEL PHILLIP BRENNAN of the one part and ROGER LINDSAY HARVEY of the other part

WHEREAS the parties hereto (“the partners”) agree on the THIRTY-FIRST day of JULY 1996 (The termination date) to cease being partners of equal shares in the business of DARWIN ADVANCED DRIVING SCHOOL and HARVEY ACADEMY and have executed this Deed to record the terms and conditions thereof.

NOW THIS DEED WITNESSETH and the parties mutually covenant and agree as follows:

1.	That Robert Michael Phillip Brennan pays Roger Lindsay Harvey the sum of Two thousand five hundred dollars ($2500:00) being Roger Lindsay Harvey’s fifty percent share in Darwin Advanced Driving School and Harvey Academy.

2.	That Roger Lindsay Harvey agrees not to tender nor conduct any Driver Training and Licensing theory programmes within a forty kilometre radius of Darwin city for himself or any other firm for a continuous period of three years from the “termination date”.

3.	That Roger Lindsay Harvey agrees not to purchase, form or operate, a Driving school or a Driver Training firm in competition to Darwin Advanced driving school within forty kilometres of Darwin city for himself or in partnership with any other person for a continuous period of three years from the “termination date”.

4.	That Roger Lindsay Harvey is not liable for any outstanding taxes which the partners may have incurred during the term of partnership.

5.	That Roger Lindsay Harvey foregoes any net profit the partners may have gained during the term of partnership.

6.	That Roger Lindsay Harvey is not liable for any portion of any outstanding debt the partnership incurred prior to or after the termination date.

7.	That Roger Lindsay Harvey is not liable for any outstanding payments on vehicles’ leases or any other leases incurred by the partnership prior to or after the termination date.

8.	The capital of the partnership consisting of such moneys equipment plant vehicles and other property contributed by the partners and all other assets acquired by or on behalf of the partners remain the property of Darwin Advanced Driving School.

IN WITNESS WHEREOF the parties hereto have hereunto set their hands and seals on the day and year first hereinbefore written.

	In an affidavit sworn by the defendant on 4 February 1998, the defendant states that, following the execution of annexure “D”, he endeavoured to have the Esanda loans re-financed so as to exclude the plaintiff from liability. In the result, the defendant was unable to meet the requirements imposed by Esanda.

	When the summons came on for hearing, Ms Kelly appeared for the plaintiff and Mr McConnell appeared for the defendant.

	The relief sought in the summons is an order for the sale of the assets of the partnership and the application of the proceeds to discharge the plaintiff’s liability to Esanda. Alternatively, a winding up order is sought.

	It was common ground that, in order to discharge himself from liability to which he is subject as a partner, each partner has a right to have the property of the partnership applied in payment of the debts of the firm. This right is expressed in Section 43 of the Partnership Act, which is in the following terms:

	“(1)	On the dissolution of a partnership, a partner is entitled, as against the other partners in the firm and all persons claiming through them in respect of their interests as partners - 

(a)	to have the property of the partnership applied in payment of the 	debts and liabilities of the firm; and

(b)	to have the surplus assets applied in payment of what may be 	due to the partners respectively after deducting what is due from 	them as partners to the firm.

	 (2)	For the purpose of subsection (1), a partner or his or her representatives may, on the termination of the partnership, apply to the court to wind up the business and affairs of the firm.”

	It was also common ground that the right may be lost by agreement between the partners that the partnership property be converted to the separate property of one of them Ex parte Ruffin (1801) 6 Ves. 119; Lindley on the Law of Partnership, 15 Edn p532.

	The short question in this case is whether the agreement Annexure “D” has the effect of eliminating the plaintiff’s lien over the partnership assets. Mr McConnell submits that Annexure “D” has that effect, a proposition strenuously resisted by Ms Kelly.

	It can be said at the outset that the agreement does not, in terms, say anything which negatives the plaintiff’s rights under Section 43. There is no provision for an assignment of the plaintiff’s interest in the partnership property to the defendant as was the case in Ex parte Ruffin. There is no prohibition on the sale of partnership assets to pay partnership debts.

	Clauses 4, 6 and 7 provide that, as between the former partners, the plaintiff is not liable for various partnership debts. Clause 6 is the provision which is relevant to the Esanda debts. Mr McConnell submitted that Clause 6 should be construed as an undertaking by the defendant to indemnify the plaintiff against the Esanda liability in consideration of the plaintiff assigning his interest in the partnership property to the defendant.

	I do not think it is possible to impute any such agreed intention to the parties. It is more likely that Clause 6 was intended to express the defendant’s promise to do what he could to make arrangements with Esanda to exclude the plaintiff from that liability.

	Those arrangements having come to nothing, the plaintiff is, in my view, able to exercise his rights under Section 43.

	Mr McConnell placed some reliance upon Clause 1 and Clause 8 of the agreement as supporting the construction of Clause 6 that he put forward. There is no indication that Clause 1 is concerned with partnership property and Clause 9, whatever its precise meaning, is to be read subject to the defendant’s obligation under Section 6 to eliminate the plaintiff’s liability for partnership debts.

	I consider that the plaintiff is entitled to the relief sought in the summons. I will hear counsel as to the precise form of the order.
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