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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. 9710761


		IN THE MATTER OF AN APPEAL 		under the WORK HEALTH ACT

		BETWEEN:

		SALOMI UN
			Appellant

		AND:

PRIMARY PRODUCERS IMPROVERS PTY LTD
			Respondent


CORAM:	BAILEY J


REASONS FOR JUDGMENT

(Delivered 14 May 1998)


INTRODUCTION

	By interlocutory summons filed on 21 August 1997 the appellant worker sought, inter alia, “leave” pursuant to section 182(3) of the Work Health Act (“the Act”) to pursue a claim for compensation.
	Section 182(1) and (3) of the Act provide:

	“(1)	Subject to subsection …(3), proceedings for the recovery under this Act of compensation shall not be maintainable … unless the claim for compensation has been made –

(a)	within 6 months after the occurrence of the injury or, in the 	case of a disease, the incapacity arising from the disease; …

	 (3)	The failure to make a claim within the period specified in subsection (1) shall not be a bar to the maintenance of the proceedings if it is found that the failure was occasioned by mistake, ignorance of a disease, absence from the Territory or other reasonable cause."

		It is apparent that the appellant worker’s reference to “leave” pursuant to section 182(3) is in error. Subsection (3) of section 182 does not confer a discretion upon the Work Health Court; rather the statutory bar to maintenance of proceedings is removed where the Work Health Court makes a finding that the failure to make a claim within the six month time limit prescribed by section 182(1)(a) “was occasioned by mistake, ignorance of a disease, absence from the Territory or other reasonable cause”.

	The appellant worker’s submissions that her failure to make a claim for compensation within the prescribed period was occasioned by “mistake” or by “other reasonable cause” were rejected by Mr I Gray CM, presiding in the Work Health Court. The appellant worker seeks to appeal against that decision and substitute a finding that the appellant worker’s failure to make a claim within time was occasioned by mistake or other reasonable cause.



BACKGROUND
	The appellant worker is presently 38 years of age. She was born in Kupang, West Timor in Indonesia. Her first language is Indonesian. She speaks English to some extent, but claims her English speaking ability is not sufficient to enable her to properly discuss legal, medical or emotional matters. She gave oral evidence with the assistance of an interpreter in the proceedings before Mr Gray CM.

	A brief chronology of relevant events for present purposes is as follows:

	End March 1995
Appellant worker commenced employment with respondent employer.

	1–2 May 1995
Appellant worker suffered alleged injury – which took the form of sexual assault and harassment by a co-worker.
Appellant worker alleges that she was totally or partially incapacitated for work immediately after the alleged injury.

	4 May 1995
Appellant worker consulted Ms J Carney, legal practitioner of Poveys in Alice Springs.


	17 May 1995
Appellant worker consulted Ms S Cox, legal practitioner of the Northern Territory Legal Aid Commission in Darwin.

	Late May/Early
	June 1995
Appellant worker made a complaint to the Anti-Discrimination Commission in Darwin.

	August 1995
Appellant worker commenced work as a part-time office cleaner (2 hours per day, 5 days a week) in Darwin (continuing until around December 1995).

	19 February 1996
Appellant worker consulted Mr P Cavenagh, legal practitioner of Ward Keller.

	17 April 1996
Appellant worker consulted Dr Jan Isherwood-Hicks, psychologist (report to Ward Keller on 18 May 1996).

	4 June 1996
Appellant worker assessed by Dr N McLaren, psychiatrist (report to Ward Keller on 7 June 1996)

	20 September 1996
Appellant worker settled complaint to Anti-Discrimination Commission on payment of $22,000 by respondent employer (expressly excluding compensation for loss of income).

	20 March 1997
Appellant worker advised by Mr Neill, legal practitioner of Ward Keller to consider making an application for compensation under the Work Health Act.

	25 March 1997
Appellant worker made claim for compensation under the Act.


GROUNDS OF APPEAL

	By her notice of appeal dated 24 December 1997, the appellant worker sought to rely on six grounds of appeal alleging various errors of law made by Mr Gray CM in his reasons for decision of 18 December 1997. An amended Notice of Appeal dated 14 April 1998 increased the number of appeal grounds to eleven. On that same day the appeal was heard and counsel for the appellant worker, Mr C McDonald QC, sought leave to add a further two grounds of appeal for a grand total of thirteen.

	It is neither necessary nor desirable to set out the grounds of appeal in full. The appellant worker’s grounds of appeal fell under three broad headings. It was submitted that Mr Gray had erred in law (by taking into account irrelevant considerations or failing to take into account relevant considerations) by failing to find that the appellant worker’s failure to make a claim within the prescribed time was occasioned, firstly, by “mistake” or, secondly, by “other reasonable cause”. The third area of the appeal was a general attack on the sufficiency of the Work Health Court’s reasons.

“Mistake”

	Mr Gray CM first addressed the question of whether the appellant worker’s failure to comply with the prescribed time limit for making her compensation claim had been occasioned by “mistake”. The learned chief magistrate cited a passage from the judgment of Mildren J in Tracy Village Sports and Social Club v Walker (1992) 111 FLR 32 at 42/43. The full text of the relevant passage reads:

	“For there to be a mistake, there must be evidence from which a conclusion can be drawn that the person concerned misconceived the true position: for example, erroneously thought that one set of facts existed, or erroneously thought that the law provided for a particular right or remedy in certain circumstances when in fact another set of facts existed, or the circumstances under which the law provided for the right or remedy, were different from that envisaged. Such a mistake might arise through an absence of information, if, for example, the worker did not know that his medical condition was due to a back strain at work, he thinking it was due to some other cause. But, for there to be mistake, there must be evidence that the worker knew that in some circumstances he is entitled to compensation, applied his mind to the circumstances of his position as he knew them to be, to the law as he understood it and misconceived his true position in either fact or law or both: Stevenson v Metropolitan Meat Industry Commission (1937) 37 SR (NSW) 109 at 118. This is to be contrasted with the position of a person who does not think about the matter at all, who is in a state of passivity of thought owing to the absence of any conception of the matter, or who is not acting upon any misconception of law or facts or both. Such a person’s state of mind is one of ignorance, not mistake: Murray v Baxter (1914) 18 CLR 622 at 630; Stevenson v Metropolitan Meat Industry Commission (at 117–118).”

	Mr Gray CM found that there was no evidence that the appellant worker was under a mistake “in the sense that she misconceived her true position”.

	The relevant evidence as to the appellant worker’s state of mind regarding the possibility of making a claim for compensation under the Act appears in her affidavit of 15 August 1997 (Exhibit 5) and the oral testimony of the appellant worker before the Work Health Court.

	Mr McDonald was not able to draw attention to anything in such evidence which suggests the appellant worker misconceived her position as to the possibility of a compensation claim during the relevant period (i.e. the six months following May 2 1995). Mr McDonald emphasised the difficulty the appellant worker had in communicating in English and the evidence of her seeking legal advice generally as to her remedies for what she alleges happened to her on 1 and 2 May 1995. The evidence is that such advice as she received apparently did not include advice as to the possibility of making a claim under the Act. However, none of this is relevant to the definition of “mistake” formulated by Mildren J in the passage cited above (and which I respectfully agree is an accurate statement of the correct approach to ‘mistake’). On the evidence, the appellant worker was ignorant of her potential rights under the Act, not mistaken. Accordingly, the learned chief magistrate was correct to reject this as a basis for overcoming the bar to the maintenance of proceedings under section 182 of the Act.

	With respect to the Work Health Court’s reasons for this part of the decision, no valid complaint can be made. The learned chief magistrate referred to the relevant law and ruled that there was no evidence which could support a finding that the appellant worker failed to act within the prescribed time limit by reason of “mistake”. He was right to do so. Accordingly, there is no basis to uphold the appeal in relation to this part of section 182(3) of the Act.

“Other Reasonable Cause”

	In his reasons for decision, Mr Gray CM noted that Mr McDonald for the appellant worker relied more heavily on “other reasonable cause” than “mistake” as to why the appellant worker’s claim should be maintainable notwithstanding her failure to make her claim within the six month time limit.

	The learned chief magistrate referred at some length (by quoting several pages of transcript) to Mr McDonald’s submissions as to why it should be found that the appellant worker had failed to act within the prescribed time limit for “other reasonable cause”. Mr Gray CM also quoted a substantial passage from the submissions of Mr Barr, counsel for the respondent employer, and expressed his agreement with those submissions. In his reasons for decision, the learned chief magistrate went on to clarify and amplify his agreement with Mr Barr’s submissions on behalf of the respondent employer. In particular, having accepted Mr Barr’s submission that there was no evidence that the appellant worker was concerned during the relevant period by any alleged loss of earning capacity, the learned chief magistrate found that:

(a)	within the six months immediately following the alleged injury the appellant worker had “no focus at all on incapacity for work – and was in fact working”;

(b)	the appellant worker did not consider herself incapacitated for work during the relevant six month period; and

(c)	that cultural and English language limitations were not the true reason for the appellant worker not giving consideration to, or being able to obtain, advice or assistance about a claim for compensation under the Act.

	Mr McDonald has attacked both the basis for and the sufficiency of the learned chief magistrate’s reasons for these findings.

	Mr McDonald referred to a number of authorities canvassing the approach to be taken to “other reasonable cause” within the terms of section 182(3) of the Act. Many of the authorities relied upon are conveniently considered by Mildren J in Tracy Village Sports & Social Club v Walker, supra at pages 39 – 42. Mildren J refers to authorities for the following propositions:

(a)	a hope and expectation that a worker might make a complete recovery may amount to a reasonable cause as a matter of law: Fenton v Owners of Ship Kelvin [1925] 2 KB 473 at 481, 483, 490–491; Butt v John W Eaton Ltd (1920) 29 CLR 126;

(b)	ignorance of the law, when combined with other factors, may be enough to amount to “reasonable cause”: Melbourne and Metropolitan Tramways Board v Witton [1963] VR 417;

(c)	the test of reasonableness is an objective one: Commonwealth v Connors (1989) 10 AAR 395 at 399.

	In Commonwealth v Connors, supra (at p399), Northrop and Ryan JJ cited with approval the following passage from the unanimous judgment of the Full Court of the Supreme Court of Victoria (Herring CJ, Lowe and Dean, JJ) in Black v City of South Melbourne [1963] VR 34 at p38:

	“The next question is whether there was “reasonable cause” for the failure to give notice. The inquiry here appears to be of a much wider kind justifying a more liberal attitude. The expression “reasonable cause” appears to us to mean some act or omission which operated to prevent the giving of notice, and which was an act or omission which was in the circumstances reasonable. In Quinlivan v Portland Harbour Trust, [1963] VR 25, at p28, Sholl, J., used these words: ‘The subsection means to refer to a cause which a reasonable man would regard as sufficient, a cause consistent with a reasonable standard of conduct, the kind of thing which might be expected to delay the giving of notice by a reasonable man’.”

	Mr McDonald submits that the learned chief magistrate’s failure to refer to any of the above authorities has led him to misconstrue the applicable law.

	I do not agree. The relevant authorities were brought to the attention of the learned chief magistrate by Mr McDonald in the Work Health Court. I have referred above to the learned chief magistrate’s citation of a part of Mr Barr’s submissions and his expressed agreement with such submissions. The submissions quoted and accepted by Mr Gray CM included the following:

	“…I accept my learned friend’s proposition that reasonable cause may be a more liberal test than that of mistake. Where (sic) the words themselves ‘reasonable cause’ invite assessment from the point of view of the reasonable man.”

	Later in his reasons, the learned chief magistrate expressly referred to the assessment of “reasonable cause” as being an objective test.

	It is apparent that before the learned chief magistrate, counsel for the appellant worker and counsel for the respondent employer were in agreement as to the correct approach to be taken to “reasonable cause” in section 182(3) of the Act. The learned chief magistrate’s acceptance of Mr Barr’s summary of the applicable principles coupled with an earlier detailed exposition of the law from Mr McDonald leaves no room for doubt in my mind that the learned chief magistrate was applying anything other than the applicable principles in assessing “reasonable cause”. Similarly, while the learned chief magistrate may have chosen to say more than he did in his judgment as to the principles of law which he was applying, I am not persuaded it was necessary to go further than he did in the circumstances (i.e. where there was no disagreement between the parties as to the applicable law).

	A major plank in Mr McDonald’s submissions was that the learned chief magistrate had paid insufficient regard to the appellant worker’s ‘cultural and language limitations’ having regard to the evidence of her efforts to obtain legal advice as to possible avenues for legal redress for the alleged injury of 1 and 2 May 1995. Mr McDonald submitted that the appellant worker had put herself in the hands of lawyers and they had not correctly advised her or taken the appropriate steps on her behalf to pursue a compensation claim under the Act. In Mr McDonald’s submission such circumstances, objectively viewed, amounted to a reasonable cause for the failure to give notice within the prescribed period.

	The learned chief magistrate accepted that the appellant worker was “seeking justice” in a general sense. He accepted that she had sought advice from two legal practitioners in a matter of days and weeks after the alleged sexual assault and harassment.

	The evidence as to the advice the appellant worker received suggests that it was limited to possible action for unfair dismissal, an application for crimes compensation and a complaint to the Anti-Discrimination Commission. Neither legal practitioner consulted by the appellant worker was called to give evidence or swore an affidavit in connection with the application before the Work Health Court. Notes and documents of the advice offered to the appellant worker were tendered as exhibits (Exhibits 1 and 2) but there was no evidence before Mr Gray CM as to why a possible compensation claim was not discussed (if that was in fact the case) with the appellant worker by either legal practitioner. The learned chief magistrate commented on the apparent failure of the legal practitioners to advise the appellant worker about a claim under the Act in the following terms:

	“It cannot be a coincidence that neither Ms Carney (a relatively experienced solicitor) or Ms Cox (a very experienced solicitor) did not specifically address the question of a possible Work Health Claim. Even making a generous allowance for language limitation, it must ultimately be concluded that they did not do so because there was at the time on their instructions no basis whatsoever for so doing.”

	It was, of course, for the appellant worker to bear the onus of persuading the Work Health Court that she had a reasonable cause for not making her compensation claim within the prescribed period. Acceptance of Mr McDonald’s submissions as to the lack of advice from the two legal practitioners would appear to have required the Work Health Court  to find them implicitly guilty of professional negligence without a shred of evidence from either. It can hardly be a matter of surprise that Mr Gray CM was not persuaded to adopt such a course. The ‘reasonable man’ might well accept that it would be a reasonable cause to delay making a compensation claim for a person of the appellant worker’s cultural and language limitations where that person had placed her trust in a solicitor to pursue appropriate action in relation to the claim. However, I am sure that before adopting such a view the same reasonable man would demand to know whether the subject of a claim for compensation had been discussed (regardless of whether formal advice was offered) and if not, why not.

	The learned chief magistrate noted that:

	“The only evidence which exists in respect of any attention being given to the issue of disability or incapacity is a note made by Ms Suzan Cox of NTLAC where she records Ms Un as telling her that after the incident on the 1 May 1995 in which she was sexually assaulted she said ‘I am scared and too upset to return to work’.

This is not persuasive evidence of a complaint that she was disabled or incapacitated for work in a general sense – it’s merely a reference to being ‘too upset’ to work at the time given the traumatic incident which had happened to her.”

	I agree that Ms Cox’s note is not persuasive evidence of total or partial incapacity to work in a general sense – and would add that the learned chief magistrate’s interpretation that it was no more than a reference to the appellant worker being “too upset” to work at the time of her consultation with Ms Cox is possibly unduly favourable to the worker. While the matter is not free from ambiguity, the appellant worker’s reference to being too upset to “return” to work tends to suggest that the appellant worker was reluctant to resume her employment with the respondent employer (in contrast to some more general reluctance to work for any employer at all).

	The learned chief magistrate inferred that the question of a possible compensation claim was not the subject of advice because the legal practitioners concerned had no basis whatsoever for addressing that issue. In the absence of evidence from Ms Carney and Ms Cox (coupled with the absence of any evidence from the appellant worker that she raised the topic of her alleged incapacity to work with either legal practitioner) it is difficult to see how he could have arrived at any other conclusion. The learned chief magistrate’s finding was one open to him on the available evidence (or lack thereof) and is not one which discloses any error of law such that this Court can intervene.

	Mr McDonald next submitted that the learned chief magistrate erred in finding that within the six months immediately following the date of the alleged injury the appellant worker “had no focus at all on incapacity for work – and was in fact working” and that she “did not consider herself incapacitated for work”.

	There was evidence before the learned chief magistrate (noted in the brief chronology of events set out earlier in these reasons) that in August 1995 (i.e. within the relevant six month period after the alleged injury) that the appellant worker commenced employment as a part-time office cleaner and continued in that employment for approximately four months. Such evidence emerged in the cross-examination of the appellant worker by Mr Barr.

	In an affidavit of 15 August 1997 (Exhibit No. 3) the appellant worker had claimed not to have worked since the date of the alleged injury (1 and 2 May 1995). She corrected this in her evidence in chief and disclosed that she had worked for two periods in 1997 in a Queensland hotel and had also undertaken work experience in a Darwin restaurant. In cross-examination, the appellant worker further disclosed that she had also been employed at a Berrimah sandwich shop and upon further questioning revealed her work as a part-time office cleaner between August and December 1995.

	Aside from her employment as an office cleaner, all other periods of work fell outside the relevant six month period immediately after the alleged injury.

	In his reasons for decision, the learned chief magistrate held that:

	“.…it must be inferred that she did not consider herself incapacitated for work. No other inference is reasonably open in the light of her evidence of employment as a part-time cleaner for four months and of employment in a Berrimah sandwich shop.”

	Mr Barr, for the respondent employer, accepts that the reference to employment in the sandwich shop was in error. This period of employment (some three or four weeks on the evidence of the appellant worker ) occurred in 1997, i.e. outside the relevant six month period commencing on 2 May 1995).

	Mr McDonald submitted that the learned chief magistrate’s findings as to the appellant worker’s lack of focus on her incapacity to work and his finding that she did not consider herself incapacitated for work are not supported by the evidence in the light of the learned chief magistrate’s error. Mr McDonald submits that the importance which the learned chief magistrate placed on the appellant worker having worked during the relevant six month period can be seen from his assessment that: “The evidence that she worked is fatal to her case in my opinion”.

	I do not agree. While the learned chief magistrate was in error in treating the appellant worker’s employment in the Berrimah sandwich shop as falling within the relevant six month period, the period of such employment was short (three to four weeks) relative to her work as a part-time cleaner (which continued for approximately half of the six month period). Such latter employment did not stand alone in the learned chief magistrate’s considerations. I have referred previously to the absence of any evidence from the appellant worker that she raised the topic of her alleged incapacity to work with either of the two legal practitioners from whom she sought advice. I have also concluded that it was open to the learned chief magistrate to find that the question of a possible compensation claim was not the subject of advice because the legal practitioners concerned had no basis whatsoever for addressing the issue. In addition to these factors, the learned chief magistrate also referred to the lack of any medical evidence that the appellant worker was not fit for work as a consequence of the alleged assault in the second half of 1995 (in contrast to the availability of such evidence as of mid 1996).

	On the basis of the evidence, I am satisfied that it was open to the learned chief magistrate to find that during the relevant six month period the appellant worker did work, did not consider herself incapacitated for work and “had no focus at all on incapacity for work”. I consider that the learned chief magistrate’s reference to the evidence of the appellant worker having worked being “fatal” to her case must be viewed in context. I do not believe that the learned chief magistrate intended to imply that the fact of the appellant’s working for part of the relevant six month period was the sole reason for his ruling against her case. It is clear in my view that the fact of her employment was only “fatal” to her case when considered in the light of the learned chief magistrate’s other findings and the evidence generally.

CONCLUSION

	I am satisfied that there was evidence (which the learned chief magistrate believed) to support his findings of fact and the inferences which he drew from his findings of fact. The inferences drawn by the learned chief magistrate were reasonable. While it is true that the learned chief magistrate was in error to take into account the appellant worker’s employment in the Berrimah sandwich shop, for the reasons I have sought to explain, I do not consider that this error provides any basis to call into question the learned chief magistrate’s disposition of the appellant worker’s application.

	I have not dealt expressly with Mr McDonald’s submissions that the learned chief magistrate erred in failing to give reasons or sufficient reasons for his findings of fact. It will be apparent from the above reasons that, while more could have been said, I am of the view that the learned chief magistrate has adequately explained the failure of the appellant worker to persuade him that her failure to make a compensation claim within the relevant six month period was occasioned by “mistake” or “other reasonable cause”.

	The appeal is dismissed. The appellant worker is to pay the respondent employer’s costs of and incidental to the appeal.
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