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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. LA 24 of 1997
(9728216)

IN THE MATTER OF AN APPEAL 
UNDER THE LANDS ACQUISITION ACT


		BETWEEN:


		DECKANA PTY LTD
			Appellant

		AND:

		NORTHERN TERRITORY OF
		AUSTRALIA
			First Respondent

		AND:

P.D. JAMES, M.J. MOONEY AND T. DALTON in their capacity as Chairman and members of the LANDS ACQUISITION TRIBUNAL
	Second Respondent


CORAM:	GRAY A/J


REASONS FOR JUDGMENT

(Delivered 8 May 1998)

	There are two summonses before the Court. The first in point of time was issued on 4 March 1998 by the first respondent (“the NT”) and seeks orders in relation to the conduct of the appeal instituted by the appellant against a determination by the Lands Acquisition Tribunal (“the Tribunal”) dated 3 December 1997. The second summons was issued by the appellant on 24 March 1998 and seeks orders for its costs of the NT’s summons.

	The factual background to this litigation is conveniently and accurately set out in paragraphs 1 to 8 of the NT’s written submissions which read as follows:

	“1.	The appellant company operates a pastoral business on NT Portion 2730, being Bloodwood Downs Station, pursuant to pastoral lease PL942.

2.	Pursuant to the Lands Acquisition Act (NT) (“the Act”), on 18 June 1997 the first respondent compulsorily acquired a corridor of land approximately 200 metres wide through Bloodwood Downs Station for the purposes of the Darwin to Alice Springs railway corridor.

3.	Pursuant to s50 of the Act, on 21 July 1997 the Minister for Lands, Planning and Environment (“the Minister”), as Minister administering the Act, made an offer of compensation for the acquisition. That offer was rejected on 23 July 1997 by the applicant serving a Notice of Dispute pursuant to s68 of the Act. The Minister referred this matter to the Lands Acquisition Tribunal pursuant to s71 of the Act on 11 August 1997.

4.	In September and October 1997 the Chairman of the Lands Acquisition Tribunal presided over three preliminary hearings in relation to this matter. The Chairman made orders, pursuant to s78 of the Act, requiring discovery and filing and service of witness lists and precis of evidence.

5.	This matter came before the full Lands Acquisition Tribunal, constituted by the Chairman and two members of the Tribunal holding the qualifications prescribed in s7(2)(c) of the Act (i.e. Valuers), on 12 and 13 November 1997. Viva voce evidence and exhibited documentary evidence was received on oath from five witnesses over the two hearing days. All witnesses were subjected to cross-examination. At the completion of the evidence, the parties made submissions to the Tribunal on the appropriate amount of compensation due to appellant pursuant to s66 and Schedule 2 of the Act. The Tribunal reserved its decision. On 3 December 1997, the Tribunal published its determination pursuant to ss24(2) and 81 of the Act.

6.	The appellant filed a Notice of Appeal in this Honourable Court on 23 December 1997 naming the Chairman and members of the Lands Acquisition Tribunal as respondents. By Amended Notice of Appeal filed 17 February 1998 in this Honourable Court, the appellant joined the first respondent to this appeal.

7.	By summons filed 4 March 1998, the first respondent seeks orders:

(i)	that the appeal proceed by way of a rehearing rather than a 	hearing de novo; AND

(ii)	that the evidence on appeal be limited to the evidence adduced 	at first instance save where the evidence could not have been 	discovered by the parties prior to the hearing by the exercise of 	reasonable diligence.

8.	These directions are sought by the applicant pursuant to s88(2) of the Act and Order 83, rule 13 of the Supreme Court Rules.

	Mr Ward appeared for the NT and Mr Hardie appeared for the appellant. There was no appearance by the second respondent.

	There has only been one previous appeal to this Court from the Tribunal. In that case, Muirhead A/J (as he then was) considered the question of the nature of such an appeal. This problem arose because neither the Land Acquisition Act (“the Act”) nor the Rules of Court give any guidance on this point. Section 84 of the Act merely provides that a person aggrieved by a determination of the Tribunal “may appeal to the Supreme Court”. There are no Rules of Court on the subject.

	Muirhead A/J, in a carefully expressed reserved judgment, concluded that the appeal was by way of a re-hearing de novo. The judgment is reported in Myering v NT of Australia (1987) 47 NTR 21.

	In considering the question of the nature of the appeal Muirhead A/J sought to apply the principles expressed in Builders Licensing Board v Sperway Constructions Pty Ltd [1976] 135 CLR and particularly in the judgment of Mason J (as he then was) at p621–2 and Jacobs J at p629. His Honour examined the powers and functions of the Tribunal and noted, inter alia, that the Tribunal “is not bound by any rules of evidence but may inform itself on any matter in such manner as it thinks fit” and “is not bound to act in a formal manner and shall act without regard to legal forms and technicalities (Section 25(2)).”

	After a detailed consideration of other aspects of the Tribunal’s procedure and of a number of authorities, His Honour expressed himself as follows (at p27):

	“Having considered these authorities I have reached the conclusion that the nature of the appeal contemplated by the legislature is an appeal de novo. There are no limitations upon the nature of the appeal in the Act, the powers of the court in disposing of the appeal are wide and there are at present no Rules of Court to suggest to the contrary. I do not disregard the constitution of the tribunal, its procedures and powers. But the right of the Crown to acquire an individual’s property has far-reaching consequences, monetary and otherwise, and the interests of the citizen in the face of such acquisition are best protected (if necessary) by the ultimate decision of the court. Whilst an appeal by way of rehearing, would in “special” or “exceptional” circumstances enable a party to adduce further evidence, subject to the discretion of the judge hearing the appeal, I take the view that upon a “rehearing” very considerable, and possibly difficult, procedural problems would be encountered, not only before, but during the conduct of the appeal. Upon a hearing de novo either party should have the right to tender the evidence and material before the tribunal, and hopefully the appeal process may be shortened by agreement that much of the evidence before the tribunal be tendered as evidence upon the appeal. Furthermore, much of the testimony in such matters is likely to be the opinion evidence of experts. Where conflicts emerge, if the appellate judge has no opportunity of evaluating and weighing the evidence and forming his own view as to reliability, I fear the appeal may be one of form and will not constitute a full and fair consideration on the merits.

In Sperway’s case (14 ALR) at 180, Mason J referred to the fact that the ‘appeal to the District Court cannot be conveniently or readily undertaken if the court is to be confined to the materials adduced at the inquiry and which also indicate that considerations of fairness to the defendant made it more likely that the District Court appeal was to involve a hearing de novo’.

To sum up I am satisfied that the legislature intended an appellant to have an unrestricted right to have his case retried upon appeal.”

	Mr Hardie submitted that Muirhead A/J’s reference to the Crown’s right to acquire property was an implicit recognition of the principle that only a court can determine the question whether just terms have been provided in relation to an acquisition of property by the Territory.

	Mr Hardie submitted that the Parliament cannot entrust a body such as the present Tribunal with the ultimate resolution of what amounts to just terms. Parliament may provide administrative machinery to enable the Government to determine the amount to be offered to a claimant but the claimant is entitled to a judicial determination if he so desires. In short, it is for the Court to determine whether the terms of any particular acquisition are just. The limit on the NT’s power to compulsorily acquire property is expressed in section 50(1) and (2) of the NT Self Government Act 1978. It provides:

	“50(1)	The power of the Legislative Assembly conferred by section 6 in relation to the making of laws does not extend to the making of laws with respect to the acquisition of property otherwise than on just terms.

(2)	Subject to section 70, the acquisition of any property in the Territory which, if the property were in a State would be an acquisition to which paragraph 51 (xxxi) of the Constitution would apply, shall not be made otherwise than on just terms.”

	Section 59 of the Lands Acquisition Act provides that the interest of any person in land is, at the date of acquisition, converted into a claim for compensation against the NT.

	In The Australian Apple and Pear Marketing Board v Tonking [1941] 66 CLR 77, in relation to a scheme comparable to the present, Rich J, at pp105–6 said:

	“The Commonwealth acquires the property and the former owners acquire a right to compensation. These are just terms. If, however, the persons who have been expropriated are not prepared to accept in full satisfaction what the Minister may think fit to offer them pursuant to reg.17 there is nothing to compel them to do so. By accepting the invitation to make a claim which is put forward by reg. 17 they do not bind themselves by agreement or estoppel to restrict themselves to whatever the Minister may be prepared to give. He has no authority to determine the matter in invitos; and the Federal Parliament has no power to invest him with such authority. No doubt it could constitute a special court for the purpose; but this would have to be a Federal court, the appointment, tenure and remuneration of whose judges would be subject to sec.72 of the Constitution, not a person who was or might be subject to the control or influence of the legislature."

	In my opinion Mr Hardie is correct in his contention that only the Court can determine the ultimate question of whether just terms have been provided. That conclusion goes a long way towards establishing that the appeal to this Court should be a re-hearing de novo. As Muirhead A/J noted, there can be no full and proper exercise of the judicial power if the Court is restricted to the evidence before the Tribunal.

	I should add that, in my opinion, the stated construction of section 50 of the NT Self Government Act is valid regardless of whether or not Chapter III of the Commonwealth Constitution applies to the NT. As to that question, see the observations of Gummow J in Kruger v The Commonwealth (1997) 71 ALJR 991 at pp1072–6.

	Mr Ward put forward a number of arguments in support of the limited form of appeal that he advocated. He emphasised the status of the Tribunal, the requirement that the Chairman be legally qualified and the substantial independence of its members. He contrasted the Tribunal with the Workmen’s Compensation Tribunal considered in Dare v Dietrich (1979) 26 ALR 18 which was relied upon by Muirhead A/J.

	As to the nature of the proceedings before the Tribunal, Mr Ward emphasised that a hearing was required at which the parties could be represented by lawyers and witnesses could be cross-examined. He submitted that the issues are formulated in advance and are justiciable and that the exchange of reports and proofs of evidence may be ordered by the Chairman. As to procedure, Mr Ward pointed to section 25 which allows procedural rules to be prescribed or determined by the Tribunal and section 24 which requires public hearings. A transcript is usually provided.

	Mr Ward suggested that a de novo hearing of an appeal would create difficulty in the reception of the evidence of valuers. He suggested, correctly in my view, that this Court would be obliged to apply the rules of evidence. This, so it was argued, would mean that a valuer would be unable to rely upon evidence of comparable sales which were not within the valuer’s own knowledge. This, I think, is strictly true. See Wright v Municipal Council of Sydney (1916) 16 SR (NSW) 348, referred to with approval by Megarry J in English Exporters v Eldonwall [1973] Ch 415. Compare City of St John v Irving Oil Co Ltd (1966) 58 DLR (2d) 404 where the Supreme Court of Canada took a different view.

	However, in my experience, the evidence of valuers does not present difficulty. The comparable sales are usually gleaned from public records such as the Titles Office which are doubtless admissible under the Evidence Act. Apart from that, it is common for departures from the hearsay rule to be accepted. See the discussion of this topic in Cross on Evidence, 5th Australian Edition para [29160].

	Mr Ward placed reliance on the dispositive powers of the appeal court as expressed in section 86(1) of the Act. The Court is given power to confirm or vary the determination, substitute its own determination or dismiss the appeal. If the hearing of the appeal is to be de novo it is, of course, anomalous to speak of confirming the determination or varying it. It can therefore be accepted that section 86(1) is more consistent with a more limited form of appeal than a de novo hearing. It was said that Muirhead A/J was in error in describing the Court’s dispositive powers as “very wide” and pointing to a de novo hearing.

	As to the question of the exercise of judicial power to determine just terms, Mr Ward put it that this power can be effectively exercised in relation to the evidence led before the Tribunal.

	As to policy considerations, Mr Ward argued that it is contrary to the public interest that the claimant should have a “free run” before the Tribunal and, if dissatisfied, start again before the Court. The need for finality requires that only a restricted appeal be available to the claimant who has been before an “expert” Tribunal of this kind.

	There is force in many of the points made by Mr Ward but, in my view, they do not make sufficient weight against the considerations I have identified earlier. The dominating factor, to my mind, is the need to enable an unfettered exercise of judicial power on the question of just terms. Another central consideration is the basically administrative character of the tribunal with its inquisitorial powers and ability to disregard the rules of evidence. Other factors may point this way or that but make insufficient weight against these basic considerations. Without much hesitation, I am satisfied that Meyering was correctly decided. Accordingly, the first respondent’s summons will be dismissed with costs. There appears to be no reason to make any order on the second summons but I will hear counsel on these matters.
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