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IN THE COURT OF APPEAL OF THE NORTHERN TERRITORY OF AUSTRALIA
No. AP18 of 1987

ON APPEAL FROM THE SUPREME COURT OF THE NORTHERN TERRITORY OF AUSTRALIA
No. 614 of 1986 BETWEEN:

TAINUI PTY LTD
First Appellant

AND:

NANCY JEAN O'HARA
Second Appellant

AND:

ALLAN JAMES BROWN and DAWN IRENE BROWN
Respondents



CORAM:	ASCHE C.J., KEARNEY and RICE JJ.



REASONS FOR JUDGMENT
(Delivered the 5th day of February 1988)


This is an appeal from a decision of Muirhead J. given on 26 August 1987.	His Honour declared that the use





of Portion of Lot 3764 Town of Darwin for the purpose of a service station is unlawful and contrary to the provisions of s. 63 of the Planning Act and the Darwin Town Plan.
Pursuant to that declaration His Honour restrained the third defendant from carrying on the service station business it was then conducting on the land.

At issue before His Honour was whether the third defendant Tainui Pty Ltd (whom we will refer to as •Tainui") was entitled to use the land known as Lot 3764 in the Town of Darwin to conduct upon it a service station business.
That land is zoned R3 (residential) and there is no contest that the use of the land for the purposes of a service station would not be authorised under the Darwin Town Plan or the Planning Act.	The Darwin Town Plan came into force on 19 January 1979 and the Planning Act commenced on 3 August 1979.	It is accepted, therefore, by the appellant Tainui that it must establish that what it is presently doing on the land is a continuance of an existing use of the land existing before 19 January 1979.

The earlier history of the site is set out by the learned trial Judge in pp. 642-43 and 647-57 of the appeal book. In summary it is this:-





	The land, which was a consolidation of 3 lots, was, in 1966, and pursuant to a Darwin Town Planning Scheme gazetted as a "service station• site.	That had been the business conducted on the site for some years prior to 1966 and which was still being conducted there at the time the site was gazetted.


	In June 1969 Mrs O'Hara the second defendant became the Lessee, and upon the land being converted to freehold she became the registered proprietor.


	From late 1969 onwards Mrs O'Hara used most of the site as a bus depot, but retained the service station business which, however, she obviously regarded as subsidiary to the bus line she was developing.	The workshop on the site was used for the servicing of a bus fleet which finally grew to about 18 buses.	The main fuelling of the buses was done on the site.	Nevertheless the service station continued to operate on part of the land and Mrs O'Hara leased that part in 1973 to a Michelle Keenan who actively operated it as a service station in the full sense of the word under the style of "Ross Smith Service

Station•.	In mid 1975 Michelle Keegan surrendered the lease back to Mrs O'Hara but a Mr Richards then obtained the lease for the service station.

	About mid 1976 the petrol selling part of the service station was returned to Mrs O'Hara because Richards wished to concentrate on a repair business which he operated on a part of the site leased to him under the business name "Perfect Tune".


	From mid 1976 Mrs O'Hara's bus business was conducted upon one part of the site and the

•Perfect Tune" repair business was conducted on another part. Richards sold his business to a Mr and Mrs Cheetham in October 1978.
They continued to operate it until about September 1985.	It was, as appears from the findings of the learned trial Judge, an entirely separate business and did not involve itself with the sale of petrol.	Mrs O'Hara, who, since mid-1976 had the petrol selling part of the site, allowed that to decline in favour of operating the bus line and using the site for a bus depot.	His Honour found that from the time Richards left (i.e. October
1978) "no effort was made to operate what can be described as a conventional service station".

	Mrs O'Hara left Darwin in 1981 to live in Townsville but left the bus activities in charge of a manager, a Mr Ockerby.


	His Honour made these observations as to what occurred on the site between October 1978 and September 1985 when Mr and Mrs Cheetham left.


"I	am satisfied that from the time Richards left no effort was made to operate what can be described as a conventional service station.
The high standing Mobil sign was removed at some stage and nothing was done to attract the custom of the public.	In fact to the contrary, I am satisfied that the public were to Mr Ockerby's knowledge, and in my view, with his tacit, if not express approval, discouraged.	The small office adjacent to the bowsers was occupied by David Cheetham and his wife.	It was never contemplated that they should utilize the bowsers for use by the general public (p. 364).	The electric switch to operate the bowsers and the keys to the padlocks of the bowser hoses were generally kept in Mr Ockerby's office, adjacent to the main workshop where the buses were attended to, separated from and to the north of the bowser area.	The air hose sited near the bowsers blew out and was not repaired by Ockerby.	When asked in examination in chief whether it operated until 1985 he replied "Possibly it did	It blew out one time --- and I switched it off and never repaired it.	What date I wouldn't have a clue" (p. 201).

I find from the evidence of David Cheetham that the bowsers were locked "the majority of the time".	His wife agreed "they were usually locked".	Mr and Mrs Cheetham's work was





occasionally inteLrupted by members of the public enquiring for fuel.	I find Mr and Mrs Cheetham answered such enquiries by stating they could not supply petrol, that the bowsers were for the use of buses (p. 340) (as indeed they were) and they were unable to supply fuel to the public (p. 359).	But beyond this I find that of his own volition, and with Ockerby's knowledge, Cheetham had two metal signs made up (Exhibit Pll) prominently displaying the words "Bus use only".	These I find were fixed to the uprights supporting the canopy over the bowsers, in a prominent position obvious to persons driving into the bowser concourse from either end.	The message to the public was unmistakable and I reject any suggestion that others assumed them to apply only to one or other of the concourses. Cheetham put them up to prevent interruption from members of the public in about 1982 and they there remained for some years - probably about three.	It is probable I find that David Cheetham spoke to Ockerby on the subject before he erected the signs and no objection was made.	In fact I find that their erection suited Ockerby's own purposes.	If he had any aspirations to retail fuel to the general public (which I find he had not) he would have realized that the signs were destructive of such purpose.
James Ockerby managed Mrs O'Hara's business, he worked on the premises from 1972 until recently and he was well aware of all activities on-site.	After Richards discontinued selling fuel Ockerby, to use his own words, "more or less" took over petrol sales.	He was a busy man and I find his activities were centred on the organization of the bus programme, their servicing and repair. He made no effort at all to promote petrol sales to the public.•


Following those remarks His Honour made a number of specific findings which appear at pages 657 to 659.	Mr Conti QC who appears for the respondent has drawn our attention to detailed passages in the evidence before the learned trial Judge which establish that there was ample




evidence upon which His Hcnour could properly make those findings.	No attack can therefore be made on them in this Court.	The findings appear on pp. 657-659 of the Appeal Book and are as follows:-

	After Richards left, sales of fuel to members of the general public from this site were virtually discontinued.
	The bowsers were used principally for the refuelling of buses.
	The site lost the appearance of a "service station".	The little office, which in a normal service station operation would be used by a bowser attendant was turned to other use. Oils were not displayed, the air hose adjacent to the bowser was not repaired.
	Mrs O'Hara's buses were fuelled regularly but save when that operation was in progress the bowsers were generally locked, the keys and the electrical control switch being situate in Ockerby's office.	They were locked on Saturdays (p 230) and were seldom in use after 4pm on weekdays (p 228).
	No steps were taken to advertise retail sale of petrol to the public, in fact the public was discouraged.	The signs erected by Cheetham, with Ockerby's knowledge and in my view with his approval, indicated clearly that the bowsers were for bus use only.
	Supply of fuel to limited vehicles (other than the buses) took place.	This fell into a restricted sphere of drivers:-
	bus drivers, mechanics or persons associated with the depot or other business activities conducted on the site.	On occasion casual employed drivers were paid in fuel;
	persons who had so worked or had in the past been associated in work with the earlier service station;

(cl		a few customers of Cheetham whose cars were taken for repair and required fueli





	acquaintances of Mr Ockerby and perhaps of some other depot employees; and
	possibly a few members of the public who had run out of fuel, but this, if it occurred, was rare.	(See Exhibit P25).

The bowsers were an important adjunct to the bus depot and it was for this purpose the bowsers were retained and fuelled, not for the purpose of retail sales to the general public.•


While Mr Mildren QC for the appellants would suggest to us that there may have been, on the evidence, a somewhat greater number of sales to the public than was indicated by His Honour's findings, he is prepared nevertheless to confine his submissions on the findings of His Honour in paragraph 6 above, which, he submits, still gives sufficient basis to establish that an existing use immediately before 19 January 1979 was sale of petrol.

His Honour was firmly of the view that on the evidence before him the site had ceased to be a service station prior to 1979.	His Honour's conclusions appear at pp 664-5:-

•1 am satisfied that after Richards ceased to operate the service station on site (prior to 1979) that site was used for the purpose of refuelling buses and this was incidental to the primary actual use (not authorized use) of the land as a bus depot.	Another portion of the land was independently operated by David Cheetham for motor vehicle repairs, but that does not colour the use by the second defendant of the bowser section.	It has ceased to be used as a 'service station' not only in the commonly accepted use of that term, but within the planning definition I have referred to. The continuing sale of petrol to limited persons as





I have described above did not perpetuate the previous use for the purposes of a service station. As I have endeavoured to emphasize, the whole character of the use changed, not only the modus operandi, not only the volume of sales, not only the display, not only the staffing.	But even if I am wrong in this conclusion I am confident that the signs placed there with Ockerby's knowledge and, as I have found, with his approval, constituted a note to the public that the bowsers were not available for the retail sale of fuel.		From this stage onwards putting the defendants' case at ·its highest, the previous use was abandoned.	Further, private sales were basically incidental to the use of the land as a bus depot.	This abandonment continued until December 1985 when the first defendant commenced to operate the service station and I find therefore that subsequent use and the present use is unlawful."


His Honour granted to the plaintiffs/respondents an injunction directed to Tainui restraining it from further carrying on the service station business it presently conducts on the said land.	His Honour was of the view that it was not necessary to grant injunctions against the first and second defendants.	The first defendant is a company no longer in existence and the second defendant is Mrs O'Hara the owner of the premises who leases them to the third defendant.	Mrs O'Hara is the second appellant to this appeal but no issues or submissions are raised on her behalf that are not raised in the appeal of Tainui.	His Honour described the case as an unusual one because the injunction was sought by private persons, who indeed were the competitors of the third defendant since they conducted a service station nearby and who wished to use the provisions of the Planning Act for this purpose.	His Honour was
satisfi d that the Act allowed that procedure and no objection is now taken to His Honour's view and we agree with it.

His Honour referred to the definition of •service stationn in the 1979 Town Plan:-

" 'service station' means a building or place used for the fuelling of motor vehicles involving the sale by retail of petrol, oils and other petroleum products, whether or not the building or place is also used for any one or more of the following purposes:
	the sale by retail of spare parts and accessories for motor vehicles;
	the washing and greasing of motor vehicles;
	the installation of accessories in motor vehicles; and
	the repairing and servicing of motor vehicles involving the use of hand tools (top overhaul of motors, body building, panel beating, spray painting and suspension and transmission of chasses restoration excepted).•



His Honour then concluded that it could not be said that there was a service station on the site on 19 January 1979.	His Honour said this:-

•rt must be remembered I am considering planning legislation, a purpose of which is to ensure orderly development for the general convenience and benefit of the public and the words 'service station' and 'sale by retail' have work to do.	It is but an exercise in common sense, without ignoring the words of the plan, to examine common usage or understanding of a service station.	It is a place to which the public have access for the purpose in one way or other of 'servicing'
vehicles.	It contemplates the provision of relevant service to the public.	The Macquarie Dictionary defines the words as 'commercial premises selling petrol, oil etc. for motor vehicles, and sometimes offering mechanical repairs.'	The Concise Oxford Dictionary refers to 'place where service (especially of petrol etc) is available'.	Neither a station owner in the outback, nor the owner of industrial premises, who sells fuel to employees or friends or persons in need can be said to conduct a service station, albeit such supply may assume regularity.	In my view the words themselves and the statutory definition do contemplate retail sales to the general public.	See Drummoyne Municipal Council v Cavallaro (1982) 46 LGRA 416 per Reynolds J.A. at
419".


It is the submission of the appellants that the learned trial Judge, in determining that issue, should not have confined himself (as it is submitted he did) to determining whether the existing use prior to 19 January 1979 was a service station; but rather a broader question as to what uses or purposes appertained on the land immediately prior to 19 January 1979.	It is submitted further that His Honour should have found that one of those permitted uses or purposes was sale of petrol and that such a use had continued after 19 January 1979.	Once those findings were made, so the argument runs, it must follow that Tainui was permitted to continue the sale of petrol on the site: and as incidental to that activity could then carry on activities which might bring the business within the description of "service station".
Mr Mildren submits that to concentrate on the question as to whether a service station operated on the site immediately before 19 January 1979 is too restrictive an approach.	He submits that under the Planning Act and the Darwin Town Plan the term •existing use" should be given a wider ambit.

He refers to section 67(2) of the Planning Act. Clause 83 of the Darwin Town Plan is in almost identical terms.
•67. (2)	For the purposes of this Act, in relation to any planning instrument -


(b)	the existing use of any land, building or work is the use of the land, building or work, as the case may be, for the purpose for which it was used immediately before the date of commencement of the planning instrument.•


(We agree that the expression "planning instrument" must relate back to the Darwin Town Plan which came into force on 19 January 1979 and that is the relevant date rather than 3 August 1979 when the Planning Act commenced.
But nothing turns on this).


Mr Mildren's argument is that it is sufficient if it is established that the purpose for which the land was used immediately before the date of commencement of the instrument was the sale of petrol; and if that be so found
it is not relevant to consider whether the land was being used as a service station.	This does create something of a contradiction.	Prior to 19 January 1979, the land was not being used as a service station {as His Honour has specifically found) yet the evidence of sales of petrol about that time is claimed to be sufficient reason to allow such sales to continue in the future, thereby justifying the existence of a service station now despite the absence of one before.	In short, the same evidence of restricted supply and sales of petrol which impelled the learned trial Judge	to reject the notion of a service station business being in existence then is relied upon to justify the existence of a service station now.

Mr Mildren denies any contradiction.	He says that provided there is evidence of some trading in petrol, however small, the mere expansion of that activity at a later stage is permissible.	He relied upon Norman v Council of the Shire of Gosford (1974) 132 CLR 83.	In that case certain land had been used for removal therefrom of top soil and filling in a very small way.	Subsequently production greatly expanded to the extent that the land took on the appearance of a quarry.	The High Court held that the nature of the use had not been altered and accordingly the land was being used for the •existing use to which it was put on the stipulated date".	Mason J. (as he then was) said:-





•To my mind the crux of the matter is that at all times after 1 January 1972, as before, the use to which the land was put was the removal of top soil and filling for the purpose of sale.	The nature of this use was not altered because there was an expansion in production ••••.


Barwick C.J. and Jacobs J. agreed with Mason J.


There is, however, a very obvious distinction between that case and the present case.	There was no ambiguity in Norman's case as to the use of the land.	It was clear at all times what that use was.	In the present case to submit that the nature of the use immediately prior to 19 January 1979 was the sale of petrol, begs the question because, on the evidence, that may not be an appropriate or one appropriate categorisation of the nature of the use at that time.

See also Rockdale Municipal Council v Clark (1982) 47 LGR 159 where the earlier use before relevant zoning restrictions operated had been for playing tennis, at first both day and night, but later only for day tennis.	It was held that the specific use of tennis at night as well as day after the zoning restrictions operated was not a different purpose but rather an intensification of the permitted use. Again, there was no dispute about the nature of the use.

In Foodbarn Pty Ltd v Solicitor-General (1975) 32 LGR 158 certain premises were used both for retail and





wholesale trade but with greater emphasis on wholesale trade.	The relevant provision of the Planning Scheme provided that the premises might not be used as "shops• and "shop• was defined as meaning "building or place used or intended for use for the purpose of selling, exposing or offering for sale by retail, goods, merchandise or materials.•	The plaintiffs sought to restrain the defendants from using the premises as a "shop" i.e. in engaging in retail trade.	The defendants argued that, the dominant purpose being wholesale, there was no contravention of the Planning Scheme.	Glass J.A. said at p.161:-

"It may be deduced that where a part of the premises is used for a purpose which is subordinate to the purpose which inspires the use of another part, it is legitimate to disregard the former and to treat the dominant purpose as that for which the whole is being used.	Doubtless the same principle would apply where the dominant and servient purposes both relate to the whole and not to separate parts.	But the trial judge specifically found that sales by retail were not ancillary to other purposes of the defendants and no attempt has been made to subvert that conclusion.		Where the whole of the premises is used for two or more purposes none of which subserves the others, it is, in my opinion, irrelevant to inquire which of the multiple purposes is dominant.	If any one purpose operating in a way which is independent and not merely incidental to other purposes is prohibited, it is immaterial that it may be overshadowed by the others whether in terms of income generated, space occupied or ratio of staff engaged.	The ordinance is nonetheless being disobeyed."


In our view this passage emphasises a fundamental distinction.	There may be more than one pre-existing use, though each must stand independently of the other.	But that




does not mean that every activity previously carried on has to be regarded separately.	If it is incidental or ancillary to some more dominant purpose it is subsumed into that dominant purpose.	It has no independent life of its own.
The question is always one of fact and degree.	See Gibbs
C.J. in Lizzie v Ryde Municipal Council (1983) 48 A.L.R. 11 at 14.

In that case the appellants had for many years grown flowers on their suburban block and sold then from a table in front of their home.	The High Court (Deane J. dissenting) held that this activity was permitted by an earlier Planning Scheme though prohibited by one which replaced it.	It was therefore an existing use when the latter scheme came into force.		The High Court rejected the argument that the growing and selling of flowers was merely incidental or subordinate to the use of the land for the purpose of a dwelling house and held (distinguishing Morris v Woollahra Corporation (1966) 116 C.L.R. 23) that the activity of the appellants did not involve the use of the dwelling house for the purpose of an industry.

Gibbs C.J. (with whom the majority agreed) said at page 14:-

"Obviously a person who is entitled to use land for the purpose of a dwelling-house may use it for incidental purposes, such as garaging his car or housing his boat.	No doubt in some circumstances a householder who on an isolated occasion used his
land for the purpose of making sales from a stall might be held to be doing no more than using his land for the purposes of a dwelling-house.	For instance, if a householder allowed his land to be used annually as the site for a fete to raise money for some charitable purpose, the use of the land in that way might be regarded as simply ir,cidental to its use for the purposes of a dwelling-house.	The question is one of fact and degree.	Having regard to the regularity and extent of the activities involved in selling the flowers, and to the fact that some of the flowers were grown on other land, there is no reason to disagree with the decision reached in the courts below that the use of the land in the present case could not be regarded as merely incidental to its use for the purposes of a dwelling-house.•


In Shire of Perth v O'Keefe (1963) 110 CLR 529 land was used for pottery making at a time when that activity was permitted.	Subsequently under by-laws neither pottery making nor light industry was permitted, but the by-laws provided that where the land was being lawfully used for a purpose not permitted by the by-law it •may continue to be used for that purpose or in that manner.•	It was held by the High Court that the land might continue to be lawfully used for pottery making but not for the purposes of any other activity within the category of light industry.	At pages 534-35 Kitto J. said:

•But at the outset it is necessary to observe that the 'existing use' by-laws take two steps which should be kept distinct from one another.	First it is required that a purpose be identified as the end for which it can be seen that the premises are being used at the date of gazettal of the by-laws. Then the provision is made that the land may continue to be used for that purpose: not that the precise manner of use for that purpose may alone continue but that use generally for that purpose may continue.	The application of the by-law in a

particular case has therefore not to be approached through a meticulous examination of the details of processes or activities, or through a precise cataloguing of individual items of goods dealt in, but by asking what, according to ordinary terminology, is the appropriate designation of the purpose being served by the use of the premises at the material date.	This question being answered, it remains only to inquire, when a use that is being made of the premises at a later date is challenged as not being authorized by by-law 372, whether that use is really and substantially a use for the designated purpose.	That will often be a question of fact and degree: cf. Marshall v Nottingham Corporation (1960) 1 WLR 707 at 717; and for that reason border-line cases will inevitably arise in which opinions will differ.	But to seek more precise guidance from the by-laws is vain.•


When, therefore,	one examines the wording contained in S. 67(2)(b) of the Planning Act it seems to us that the expression "for the purpose for which it was used immediately before the date of commencement of the planning instrument" must be given its ordinary and natural meaning; and within that ordinary and natural meaning the purpose for which the premises were used immediately before 19 January 1979 was as a bus depot or a place for servicing buses.	On the facts found by the learned trial judge the supply of fuel was clearly incidental and ancillary to those purposes and could not reasonably be said to be a separate and independent use of the premises.	To adopt the words of Kitto J.: "The appropriate designation of the purpose being served by the use of the premises at the material date• was,
•according to ordinary terminology" that of a bus depot.
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It seems to us that the findings of His Honour make that quite plain.	One is entitled to look at the realities of the situation.	The sale of petrol to employees or people connected with the primary use of the land was merely part and parcel of that use of the land and not an independent activity in the sense employed in the Foodbarn case.	The very occasional sales to members of the public in the circumstances described by His Honour only underline the true position and establish a case of the exception proving the rule.

We therefore agree with His Honour's findings (at p.664) that "after Richards ceased to operate the service station on site (prior to 1979) that site was used for the purpose of refuelling buses and this was incidental to the primary actual use (not authorized use) of the land as a bus depot".

It is not strictly necessary therefore to determine whether use of the premises as a service station had been "abandoned" within the meaning of S. 70 of the Planning Act although in our view there was sufficient evidence to justify His Honour's conclusion.	Such activities had ceased a substantial time before 1979 and there was nothing in the use of the premises in 1979 which could suggest that they were going to be revived.	See Woollahra Municipal Council v Banool Development Pty Ltd (1973) 2 A.L.R. 145.	At page 150





Mason J. (as he then was) was referring to the terms of section 309(2) of the Local Government Act 1919 (NSW) which provided that the continuation of the use of a building for the purpose for which it was used immediately before the date of Proclamation was lawful. c.f. section 68(1) of the Planning Act and the phrase •continues to use".	His Honour said:-

"The expression 'the continuance of the use' in its natural and ordinary sense may be conveniently rendered as 'the continued use'.	So understood the expression connotes neither a use which is commenced afresh after prior termination or abandonment, nor a continuity of use which is necessarily uninterrupted or unbroken.	Rather does it suggest a use which is still continuing, notwithstanding that it may be marked by some interruptions or breaks which are not of such a kind to bring about a termination or abandonment of the use.
There is nothing in the context of s. 309 to indicate that the expression should be given a different meaning.		To say that the subsection permits an existing use to be commenced afresh in the future denies any effective operation of the word 'continuance' at all.	It is the meaning the subsection would have if the words 'the continuance of' were omitted.	Some operation must be accorded to the words and it is natural to read them as referring to 'the continued use' at the relevant date.
Confirmation for this view is, I think, to be found in the nature and character of the subsection.	It makes lawful a use which would otherwise be a breach of the general prohibition made in the public interest.	It mitigates the impact of the prohibition in relation to the use to which premises are put at the relevant date.	But there is no apparent policy consideration which would serve to explain why there should be any relaxation of the general prohibition in favour of those who at some future date, long after the earlier use terminated, propose to commence afresh the use to which the premises were put at the relevant date."





We would dismiss the appeal and confirm the orders made by the learned trial judge.	The appellants must pay the respondents' costs of the appeal to be taxed in default of agreement.

