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REASONS FOR JUDGMENT
(delivered 21 October 1987)


By an application dated 12 July 1985 the applicant (Brown) applied for a compensation certificate pursuant to section 5 of the Crimes Compensation Act (the Act).	The application was not served on the first respondent (Baxter) and on 16 September 1986 the Local Court dispensed with service upon him pursuant to section 6(2) of the Act.

The application came on for hearing on 21 May 1987 when Counsel for Brown and the second respondent (the Solicitor for the Northern Territory) agreed that Baxter had been interviewed by the police but not charged with any offence relating to an injury suffered by Brown on 13 and 14 July 1984.	At the request of the Solicitor for the Northern Territory and pursuant to section 19 of the Act the Court reserved for the decision of this Court the following
questions of law:





"(a)	Does the Local Court of Full Jurisdiction have jurisdiction to issue a Compensation Certificate pursuant to s.5 of the Act when the offender is known but was not charged with an offence relating to the injury.

	What is the standard of proof required to satisfy the Local Court of Full Jurisdiction as to the commission of an offence within the meaning of s.4.


	Is the Local Court of Full Jurisdiction bound by the laws of evidence when considering whether an offence within the. meaning of s.4 has been committed."


The long title of the Act discloses that it is an Act "To provide compensation for injury as a result of a criminal act".	Section 5(1) when read with the definitions in section 4 provides, in the circumstances of this case, that -

(al a person who is injured as the result of the commission of

	an offence, whether indictable or not, committed by one or more persons which results in injury to her


	may, within 12 months, after the date of the offence


	apply to a Court for a compensation certificate in respect of the bodily harm; mental injury, mental shock or nervous shock suffered by her as a result of that offence.




The Crown, and where the identity of the offender who caused the injury is known, the offender shall be party to the proceedings and service on the Crown is effected by service on the Solicitor for the Northern Territory (sections 7 and 6).	In passing, I note that the joining of the Solicitor for the Northern Territory may not be in accordance with the Act.

The definitions "offender" and "offence" do not require that before an application can be made a person be convicted of an offence.	Indeed sections 6 and 7 contemplate the offender not being known.	The inclusion in section 2l(a) of the reference to an offender who is convicted of an offence contemplates that the Minister may recover an amount paid by him under section 20 of the Act where an offender has not been convicted.	That right of recovery is governed by section 22 where the Minister is subrogated to the rights of the victim as against the offender.

In this matter it was apparently alleged by Brown that Baxter had committed an offence which resulted in injury to her.	He was interviewed by police but not charged.	The relevant facts on the question of whether or not Baxter is an offender are not before me.	He may or may not be an offender within the meaning of the Act, the decision of the police not to charge him does not decide that point.	It may be that he is not the offender and the offender is not known.

Counsel for the Crown argued firstly that there is a distinction to be drawn between the case in which an offender is not known and one in which the offender is said to be known but has not been charged.	I do not accept that proposition.	Section 5 which confers the right to make an application for compensation is not so limited and nothing elsewhere in the Act leads to that conclusion.	Indeed



section 16 provides that the Solicitor for the Northern Territory may, at any time before the Court has issued a compensation certificate, apply to the Court for an adjournment of the proceedings on the ground that a prosecution for the offence, in respect of which the issue of a compensation certificate is sought, is about to be commenced.	This provision clearly shows that an application for a certificate may be made where the offender is known but has not been charged,	Section 16 does not deprive the Local Court of jurisdiction to deal with the application but empowers the Solicitor for the Northern Territory to apply for an adjournment where a prosecution for an offence is about to be commenced.

Counsel for the Crown then suggests that section 16 does not resolve the question in the case where the offender is known but no prosecution is about to be commenced.	In the absence of any such express limitation on the rights conferred by the Act, it is argued that it should be implied.	As I understand it the submissions in support of this proposition are based upon the following considerations -

	If the investigating police or Crown authorities exercise a discretion not to prosecute a person for an offence, then the legislature should not be held to intend that the Local Court should have jurisdiction to entertain an application under the Act where to do so would require consideration of the facts relating to the alleged offence and the prospect of a finding that an offence had been committed.


	There is no right of appeal conferred by the Act in respect of any ·such finding.


	The standard of proof of balance of probabilities (section 17) and provisions relaxing the normal rules of procedure and evidence (section 15) indicate that it was




not intended that the Local Court should have jurisdiction to make a finding of guilt for a criminal act.	To so hold, it is said, would infringe upon the "golden rule" of criminal justice.

	The alleged offender may suffer a loss of reputation arising from a finding that he had committed an offence where he had not had the opportunity to have the ordinary rules of criminal law applied to the determination of that question.


These submissions would undoubtedly be persuasive were it not for the express provisions of the Act, and I do not think that they should be read down by importing into the Act the provisions sought to be implied.

Nor do I find it helpful to take into consideration legislation of the States to which I was referred for the purpose of deciding the intention of the Northern Territory Legislative Assembly.	That intention is plain on the face of the Act, read as a whole.

In my opinion all that is required is that a person suffer an injury as a result of the commission of an offence whether the offender, as defined, has been convicted or not or is known or not.

The standard of proof to be satisfied in respect of the facts to be proved by an applicant, including whether or not an offence has been committed, is clearly set out in section 17(1).	It is on the balance of probabilities.

The·Local Court in the exercise of its jurisdiction under the Act is not bound by the rules of evidence.	It may inform itself of any matter in such manner as it thinks fit. That is expressly provided for in section 15(3).	However, it should be remembered that that Court has a discretion.



Although not bound by the laws of evidence, it may apply them or any of them, but would, I expect, consider the extent to which they should apply in the light of the seriousness of the fact to be determined.	The Court's power in that regard is as much amenable to matters which the Crown or any other respondent may seek to prove, as it is in respect of the applicant's case.

In a case such as this, the Crown could, if it saw fit to do so, seek to place before the Court the evidence available as a result of the police investigations.	Indeed I am inclined to think that if the applicant did not do so then the Crown should.	In this regard see the remarks of Mr. Justice Jacobs in In Re E (1976) 14 S.A.S.R. 179 at 184. There is no reason why the Crown should not attempt to prove any fact before the Local Court which is relevant to the application, nor to call evidence in opposition to any fact sought to be proved by an applicant including facts going to whether an offence had been committed and all the matters referred to in section 9 relating to the principles of assessment of compensation and section 10 as to matters to be taken into account.	As His Honour Mr. Justice Jacobs said at p.186 in In Re E (ibid), "The involvement of the Crown Solicitor is no doubt intended, inter alia, to secure the public revenue, and guard against false or unwarranted claims •••".

I decide the questions reserved for the decision of this Court as follows -

	Does the Local Court of Full Jurisdiction have jurisdiction to issue a compensation certificate pursuant to section 5 of the Act when the offender is known but was not charged with an offence relating to the injury?




Subject to proof of the other matters required to found its jurisdiction, yes.

	What is the standard of proof required to satisfy the Local Court of Full Jurisdiction as to the commission of an offence within the meaning of section 4?


Balance of probabilities.

	Is the Local Court of Full Jurisdiction bound by the laws of evidence when considering whether an offence within the meaning of section 4 has been committed?


No.

Costs consequent on a reservation under section 19(1) of the Act are, by virtue of subsection (2) of that section, in the discretion of this Court.	The reservation of these questions of law was made at the request of the second respondent and they have been resolved contrary to the arguments advanced on its behalf.	I therefore order that the second respondent pay the applicant's taxed costs in this Court.

The applicant also seeks an order that the second respondent pay her costs "thrown away" for the day upon which the questions were raised in the Local Court and reserved for the decision of this Court.

Whether or not those costs may be categorised as costs "consequent upon a reservation" I consider that any award in respect of them should be dealt with by the Local Court where the Magistrate dealing with the matter is fully appraised of all the circumstances which might affect the Court's discretion.	I decline to make any order in respect of the costs in the Local Court which were sought before me and leave that question to that Court.

