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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT DARWIN
No. 86 of 1986.

IN THE MARRIAGE OF
JOHN RAYMOND BRODEN TROTT
Applicant/Husband

AND:
APRIL WENDY MICHELLE TROTT
Respondent/Wife


CORAM:	O'LEARY C.J.



REASONS FOR JUDGMENT
(delivered 22 December 1986)


In these proceedings, both the husband and the wife seek orders for the custody of the three children of their marriage.	They were married at Barden in the State of Queensland on 25 July 1970.		The husband was then just 20 years of age; the wife 26.	The three children of the marriage are Dianne Michelle Trott born on 30 December 1970, John Gary Trott born on 1 May 1973, and William Raymond  Trott born on 25 March 1984.

During their marriage, the parties lived at various times at Laverton, Victoria, Dar in, Brisbane, and most recently again in Darwin.	For reasons which I shall mention


shortly, the marriage does not seem to have been a very happy one, and the parties finally separated after Christmas 1985 when, following a short holiday in Melbourne, the wife and the three children went to Brisbane to stay with the wife's mother.	The husband, meanwhile, returned, via Adelaide, to the matrimonial home in Darwin, understanding that the wife and children would return there some time later on.

On 18 January 1986, the son John came back to his father in Darwin, and has remained here living with him since that time.	Towards the end of January 1986, however, the husband was informed by his mother-in-law in Brisbane that the wife would not be returning, that she had had a nervous breakdown, and she and the children had disappeared; she did not know where they were.		It appears that the wife did in fact leave her mother's home about that time, taking Dianne and William with her, and went to stay in a refuge in Brisbane. Some time later she went on to stay in what is known as a "Halfway House".	She told me that while she was there she applied to the Queensland Housing Commission for accorr@odation, hoping eventually to obtain a suitable flat or house through the Commission.	The wife and children remained in the "Halfway House" until some time towards the end of April 1986, when	they again moved back into the
wife's mother's home in Brisbane.
Meanwhile, towards the end of February 1986, the husband formed a relationship with a young woman in Darwin, Samantha Mackie, and she soon moved in to live with him and the son John in the former matrimonial home.	That relationship has continued to date, and Miss Mackie is expecting a child by the husband due to be born in July of next year.

In mid June 1986, by arrangement with the wife, Dianne and William came to Darwin for the purpose of the husband having access to them.	Shortly after arriving here, Dianne expressed a wish to stay in Darwin, and not to return to her mother in Brisbane.	The wife respected that wish, and agreed that Dianne should stay in Darwin with her father and her brother John.	She has remained here since that time.	After some three weeks or so with his father, brother and sister, William was returned to his mother in Brisbane, and has remained with her there since.

The position at the present time, therefore, is that Dianne and John are living with their father and Miss Mackie in the former matrimonial home here in Darwin, and William is living with his mother in his grandmother's home in Brisbane.	I have been told that those living here in Darwin are happy, and that there is an "easy, pleasant and warm relationship between them".	I have also been told that, due to the influence of Miss Mackie, there is good
communication between them all, and that the husband is a happier person now than he was during his marriage to the wife.	The wife still respects the wishes of Dianne and John to remain with their father, and consents to an order granting him custody of them.	All that remains to be resolved, therefore, is which of the parents is to have custody of William, but before coming to consider that question, I think I should say something of the difficulties that the husband and wife encountered during their marriage.

The wife's main complaints against the husband are that he drank too much, and that he assaulted her, as well as Dianne and John, on a number of occasions during the marriage.	The husband denies those allegations, but I do not think it is necessary for me to explore them further here.	The much more important, and relevant, difficulty for present purposes, is in the relationship between the wife and her mother, and that between the husband and his
mother-in-law.	There is no doubt that, from a time even before they were married, the mother-in-law has had, and still has, an ir.tense dislike and animosity towards the husband, amounting perhaps to hatred of him.	I think it is also clear that her animosity towards him has been, especially in recent times, and still is, the source of much difficulty between the parties and between them and their children.	It seems to have been the main reason why Dianne chose to remain with her father in Darwin, rather than
return to live with her mother in Brisbane.	It has also been the cause of much difficulty in the husband being able to contact his wife in Brisbane, and in Dianne and John being able to contact their mother and William.	It is the husband's fear that, if William remains with his mother in Brisbane,	his mother-in-law will influence him adversely against him.	That, I think, is his principal reason for now seeking custody of him.	Another source of difficulty is, I think, is that the wife has been, and still is being, influenced by her mother against her husband.

In spite of all that, however, I think I should say at once that, whatever be the difficulties the parties have had in the past, and despite the perhaps understandable bitterness and resentment they feel towards each other now, I am quite sure that both of them are good people, they both love William very much, and both would give him the care, attention and love that he needs, and will need.
Unfortunately, that is not enough to resolve the present case, for what I have to decide here is whether William's welfare is better served or promoted by leaving him in the custody of his mother in Brisbane, or by taking him from her custody and putting him into the custody of his father in Darwin.	Unhappily, at the present time, there is no clear answer to that question for the simple reason that it depends in large measure on some factors which I have found quite impossible to evaluate satisfactorily, and on some
contingencies the outcome of which it is not possible to predict.


It is not disputed that William has been looked after well by his mother up to date, and I do not doubt that she will continue to look after him well in the future.	In fact, he was presented to me as a happy, well-adjusted little boy.	Nevertheless, I think it is clear that, whileever the wife continues to live with her mother, her mother will put obstacles in the way of the father, as well as of the older brother and sister, having telephone access with the wife and William, though, I think, this problem has been much overcome in recent times by the wife ringing, reverse charge, from another place to the home in Darwin.	I also think that, while the wife lives with her mother, there is some possibility, at least, that the grandmother will influence William against his father, but I cannot see that as a substantial risk in the case of a child of his age, Obviously, it is a much greater risk in the case of a child of :::,lder years.

In those circumstances, I think it is perfectly clear (and I think the wife now recognises this, if she did not do so before) that it is in the best interests of all concerned that she do establish a home of her own away from her mother, so that there may be proper, and unobstructed, communication and access, whether by telephone or otherwise,
.-
.,		between her, William and the members of the family in  Darwin.	The wife told me in her evidence that she still proposes to establish a home of her own in Brisbane away  from her mother, but she is presently hindered from doing so until there is some property settlement between herself and her husband.	If, and when, she does that, I have no doubt that the picture, so far as communication between the children and their parents, as well as between each other, will change, and change for the better.	It was put to me, on behalf of the husband, that I could not feel any confidence that the wife will do as she says, or that she will be able to remove altogether the influence of her  mother on William and herself.	Whether or not that will be the case remains to be seen, but I think the wife should  have a proper opportunity to do so.	Observing her as she gave her evidence, I think she has suffered considerable personal difficulties following the breakdown of the marriage, and I suspect that she is still suffering some after-effects of that breakdown.		Given a little time, I would hope that she will be able to re-establish herself in  a new life.

On the other hand, if I were to take William out of the care of his mother, and put him into the care of his father, although again I am quite sure he will be well cared for, I think such a move would involve at least the possibility, if not the likelihood, of some adverse effects
..

on him, the extent of	thich cannot, at the present time, be predicted with any confidence.	In the first place, since he is still a very young child, and has been with his mother since birth (except for one short period when she was in hospital), I think I must expect that the separation from  his mother would have some adverse affect on him; it could perhaps be a severe one.	Besides that, however, although he would be reunited with his father and with his older brother and sister (and I do not underestimate the importance of that, even though there is a substantial difference in his age and the ages of his brother and sister), he would be going into a different household from the one he last lived in with them.	His father has now established a new relationship with a young woman who is expecting their child in July of next year.	How, and to what extent, if at all, these changes in his former home will affect him, and, in particular, how he will react to the arrival of a new baby  in the home, I think is quite impossible to say.	Certainly, I think the existence of those new circumstances, together with the separation from his mother, would expose him to new pressures which it may well be beyond his tender years to cope with.

In the end, I think there is little to choose between the claims of the husband and the wife for custody of William.	Whichever way I decide, there are obviously potential difficulties,  and some  unc rtainties.	On balance,
..

though, I think the course I should follow is to leave William with his mother and to grant custody of him to her, recognising, of course, that the circumstances which presently exist may change substantially over the next year or two, and his custody may then have to be considered again.	I would sincerely hope, however, that that will not be necessary, and that the parties will be able to agree between themselves where his best interests lie.	In that regard, I think I should also say that, having now aired their grievances against each other before me for some two days or so, I hope they have come to realise that all that is in the past, and must be allowed to remain in the past. Now is a time for healing.	Old wounds must be allowed to heal, as I am sure they will in time, and they must not be reopened.	Both parties must now do whatever they can to
co-operate with each other, and to work together to ensure that their children, and in particular William, are as little affected as possible by the breakdown of their marriage.

The orders I make, therefore, are that the husband and wife have joint guardianship of the three children of the marriage, that the husband be granted custody of Dianne Michelle Trott born on 30 December 1970, and of John Gary Trott born on l May 1973, and that the wife have custody of William Raymond Trott born on 25 March 1984.

