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IN THE SUPREME COURT
OF THE-NORTHERN TERRITORY OF AUSTRALIA
No. 169 of 1984


BETWEEN:
ELIZABETH ROBYN MILDREN
Plaintiff

AND:
ALAN VINCENT NICHOLS
Defendant





CORAM: RICE J.




REASONS FOR JUDGMENT
(delivered 21 February, 1986)




This action came on before me by way of assessment of damages only.	On 26 March 1984 a writ was issued, albeit over five years after the cause of action arose.
Judgment by default was obtained on 17 August 1984.





The plaintiff's claim is for damages for bodily injury arising out of a rear end collision on the Stuart Highway, Stuart Park, on 17 November 1978.	The plaintiff, now aged 35 years, was driving a Volvo Sedan and was stationary on a zebra crossing alongside a semi-trailer.		A Mercedes, driven by the defendant, ran into the rear end of her vehicle.	The plaintiff was wearing a seat belt at the time.	She heard a screech of tyres, tensed and held the steering wheel very stiffly.		She thought that she had hit the steering wheel after the collision with her chest.	She grazed her right knee, probably as a result of hitting the ignition key.		The force of the collision pushed her car across the zebra crossing.	After the collision she noticed that she had a sore chest more or less in the area where the seat belt passed across her body, but more particularly in a spot in the region of her right collar bone.

According to the plaintiff, the first presentation of her symptoms occurred a month later when she was at the hairdressers and felt an ache in her right arm.	On that occasion she declined an invitation to go swimming and simply went home and took some aspirin.	Nothing of any significance happened until in late January or early February 1979 at Alice Springs when, after carrying her baby son about in her arms, she became aware of an ache in what she termed a "hot spot" on her right shoulder which she
described as being incredibly painful.	She had never



experienced pain in that region before although she had been in the habit of having her husband massage her neck periodically from the time they had first met, since she had previously suffered a whip lash injury of some sort some 18 years before.	The next incident she related was a little later in 1979, shortly after she had returned from Alice Springs.	She had been invited to a luncheon for Princess Alexandra and her husband but was forced to leave because her right arm was aching so much.	She fixed the time of this at about March or April of that year.	She next identified an incident during a camping trip at UDP Falls.
She said that on that occasion she developed pain in her upper right arm which extended down her whole arm and prevented her from sleeping.	In consequence she went to see Dr. Ivan Yaksich who had been treating her for her neck condition.	He prescribed Indocid which made her feel sick. She then saw Dr. Tracey on 9 October 1979.	He prescribed Naprosyn which she proceeded to take for the next five years.	As well, he prescribed physiotherapy.	The physiotherapy treatment gave her some relief but the Naprosyn had an insidious effect which, on two occasions, required her to undergo emergency medical treatment.	The first was during the time that the plaintiff and her husband were at Hobart for a legal conference in about 1980.	It was then necessary for her to have an intravenous injection
to relax the spasms and ease her pain which settled down after some hours.	The next episode was in 1984 when she
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developed a similar sort of pain which was so intense that she had to be admitted to hospital while visiting her sister on a cattle station at Marra in Queensland.		The pain which afflicted her on that occasion started as something of a niggle about mid-afternoon but by 12 midnight the pain was unbearable and she was rushed to hospital.	There she was given intravenous drug treatment during that night and the following day.	She spent a further two days in bed after returning to her sister's property.	It was after that last experience that she simply decided to stop taking Naprosyn and she has been free of trouble from that quarter ever since.

In about December 1979 the plaintiff made a trip to Asia and the Philippines.	As a result of carrying luggage and a heavy handbag over her right shoulder, she experienced pain in her right arm and shoulder.	Her next trip overseas was to China in 1983.	Again she experienced trouble as a result of carrying luggage.		For the three weeks or so she was away, the enjoyment of her holiday was spoiled by an
aching arm and shoulder most of the time.


Both before and after the accident the plaintiff was in the habit of playing tennis twice a week and she continued playing for a couple of years after the accident. As well, in about 1980 she took on sailing classes and bought a 20 foot fixed keel yacht.	She then engaged in





competitive sailing as a crew member.	Her sailing activities continued until about the end of the 1983 season.

Throughout the whole of this earlier period I find that the plaintiff was hardly affected at all except on the specific occasions I have mentioned when the pain in her shoulder was appreciable but by no means excruciating or disabling to any significant degree.

Overall, I find that the plaintiff was able to cope adequately with what disability there was as evidenced by her participation in the rigors of competitive sailing and regular games of tennis.

Throughout this period the plaintiff had physiotherapy treatment rather sporadically as follows:

1979	Oct. 18, 19, 22, 24, 31;
Nov. 2, 5' 9, 12, 14, 16.
1980	June 7, 8' 10, 11, 14.
1981	Nov. 11, 13, 17, 20, 24;
Dec. 1' 10, 15.
1982	June 15, (4 visits), 21 (2 visits);
Nov. 6' 8.
1983	Oct. 18, 21, 25, 28;
Nov. 1' 4, 8' 11.


At the time of the accident the plaintiff said that she was seeing Dr. Yaksich and also Dr. Tracey for occipital



neuralgia.	She said that in the first instance, the physiotherapy was directed to the occipital neuralgia, but following the consultation with Dr. Tracey in October 1979 the physiotherapy was also directed to her right shoulder
area.	According to the plaintiff, "both of them were sort of being treated" in the early stages but by June 1980 she was then having specific treatment for her arm.	I must say that this evidence was somewhat confusing, especially as no
physiotherapist was called to testify and Dr. Tracey specifically discounted that he had treated the plaintiff at all for cervical problems, including headaches or neuralgia, before the consultation on 9 October 1979, although he had been treating the plaintiff for undisclosed conditions from
December 1976 until then.


What has troubled me is that when the plaintiff  first consulted Dr. Tracey she gave him no history o·f the various incidents to which she deposed  in evidence and which I have outlined above.	Dr. Tracey, having refreshed his memory from the handwritten  note he made at that consultation, said, "She presented, complaining of an intermittently painful right shoulder, the pain radiated to
her shoulder and the right side of her neck.	On further
questioning she said she had been involved in a motor vehicle accident in 1978.	On further enquiring about her history she said that she had had an x-ray of her cervical spine ordered by Ivan Yaksich and that had been returned





normal.	She had a past history of occipital neuralgia, possibly after being hit by a car at aged 18.	I examined her and my findings were moderate tenderness over the muscles adjacent to the cervical spine, painful click in the shoulder joint, and I prescribed an anti-inflammatory drug and referred her for physiotherapy."

In his report which was tendered in evidence before me (P4), Dr. Tracey simply said, "Mrs. Mildren consulted me on 9th October, 1979 complaining of cervical and right shoulder pain which she said had been troubling her since a motor vehicle accident in 1978.	She stated that the vehicle in which she had been travelling had been hit from behind.	I understood that at the time that she had
already seen Mr. Yaksich on a previous occasion.	(My emphasis.)	ON EXAMINATION she had marked tenderness over the cervical paraspinal muscles with muscle spasm in right trapezius and some limitation of cervical movement.		She was treated with anti-inflammatory drugs, muscle relaxants and was referred for physiotherapy.	I concluded that she had sustained a whiplash injury as a result of the motor vehicle accident and her symptoms and signs were consistent with this diagnosis.	Since then she has consulted me on a number of occasions with recurrence of cervical and right shoulder pain."	Dr. Tracey saw the plaintiff again on 15 October 1979 for a further review of her shoulder and neck pain.	According to his evidence, the next time he saw her



was on 20 May 1982 when he saw her for right shoulder pain, weakness and some numbness in the right arm.	The next consultation of which he has a record was on 9 November 1982 which indicated that she saw him for occipital headaches, right shoulder pain associated with frontal headaches.

Mr. P.L. Fry, an orthopaedic surgeon, who was called for the plaintiff, took a detailed history from her relating to the motor accident in November 1978 and that accords with her sworn evidence before me.	In his report to the plaintiff's solicitors dated 23 August 1984 which was tendered in evidence (P2), Mr. Fry, in relating a little
more of the plaintiff's history, says, "After the collision, although shaken, she noticed nothing wrong with herself until she went camping perhaps one month later.	(My emphasis.)	There was a slow onset of right shoulder and arm aching that occurred at night and after some time she consulted Dr. Yaksich about this.	Tendonitis was diagnosed and she was given Indocid,	It made her ill, and this was altered to Naprosyn with dubious improvement."

The plaintiff had previously consulted
Mr. s. Baddeley, an orthopaedic surgeon, at Darwin on 28 May
1984.	He too took a history from her and in general terms her version of the accident accords with her testimony before me.	Included in that history which is contained in Mr. Baddeley's report to the plaintiff's solicitors of 10



July 1984 (Exhibit Pl) is this passage - "Elizabeth was immediately aware of having struck her knee against the key in the.dashboard and also aware of having possibly struck her chest against the steering wheel, although this could equally have been due to seat belt trauma.	She was not
aware of any particular pain in the right shoulder region
for several weeks.	(My emphasis.)	Elizabeth had had a previous episode of neck pain from an accident approximately
18 years ago and had been diagnosed around that time as suffering from occipital neuralgia for which she had seen
physiotherapists.
shoulder pain."
 She had, however, had no previous right



It is apparent that there is a conflict between the history of the first onset of symptoms as related by the plaintiff to these three medical practitioners.	Dr. Tracey makes no reference at all to when the plaintiff claims she first experienced symptoms except by reference to "the intermittently painful right shoulder" which he presumed related to the motor vehicle accident in November 1978.
Mr. Fry, who said in evidence that he was careful in making a handwritten note, insisted that the plaintiff had told him that she noticed nothing wrong with herself until she went camping, perhaps one month later (after the accident).
Mr. Baddeley, without identifying the occasion, noted that the plaintiff told him that she was not aware of any particular pain in the right shoulder region for several weeks.



It is clear from the evidence that the camping trip was late in 1979, so obviously the plaintiff, in recounting her history to Mr. Fry, must have been mistaken.

While there was some doubt in my mind initially about the onset of symptoms which could be causally linked to the motor accident giving rise to the plaintiff's present cause of action, I have come to the conclusion, after a critical review of the evidence, that a sufficient nexus
exists.	Support for this emerged during the course of
Mr. Fry's cross-examination after he had been acquainted with the earlier minor episodes which the plaintiff had experienced from December 1978 until the camping trip in the latter part of 1979.	In particular, Mr. Fry said that it was not an uncommon way for the situation to develop since it is a slow insidious process with small ups and downs that people tend to pay little attention to until some other provoking action causes the condition to worsen as a result of which a doctor is consulted.	I accordingly find on the balance of probabilities that the plaintiff first experienced an ache in her right arm in December 1978 while at the hairdressers, that she had the subsequent episodes to which she has deposed which gave rise finally to her first consultation with Dr. Tracey in October 1979.	Indeed, as I understand the submissions of counsel for the defendant, he did not seriously contend otherwise by the time all the evidence had been given.	I might mention in passing that





counsel for the plaintiff drew pointed attention to the fact that the plaintiff had been examined at the request of the defendant's solicitors by Mr. George Johnstone on 20 November 1984.	Mr. Johnstone was not called to testify by
the defendant's counsel nor was his report tendered but was
simply marked for identification only.	I am entitled to infer that Mr. Johnstone's evidence would not have supported the defendant.	(Compare Jacob v Commissioner of Taxation of the Commonwealth (1971) 45 A.L.J.R. 568 per Gibbs J. (as he then was) at p.570 and Jones v Dunkel (1958-59) 101
C.L.R. 298 at pp. 320-321.)


Moreover, since no evidence was called by the defendant to dispute the medical evidence upon the examination of the plaintiff and the opinions expressed by those called on her behalf, I am entitled to view the case on the broad basis that her present claim is for bod·ily injury to her right arm and shoulder region unaffected by her pre-existing condition following the accident in which she had been involved some eighteen years previously and from which in the early stages she appears to have been showing symptoms in the form of occipital neuralgia. (Compare Watts v Rake (1960) 108 C.L.R. 158 and Purkess v. Crittenden (1965) 114 C.L.R. 164).	These two latter cases establish that there is an evidentiary onus on the defendant
to displace a plaintiff's prima facie case.



I find that from the date of the accident until October 1979 the plaintiff was only moderately affected and that her pain was more in the nature of a nuisance to her and did not require medical treatment.	Following her consultation with Dr. Tracey she experienced periodic pain but certainly not sufficient to impair her in her domestic or sporting activities which she evidently undertook with a good deal of zeal and enthusiasm.	She was sailing
competitively as late as the 1983 season and was playing tennis twice a week as late as the end of the 1982 season. In the meantime she had taken on employment with her husband and coped satisfactorily until early in 1984 when she finally sought specialist treatment at the hands of
Mr. Baddeley.	Until then, her lifestyle was not seriously disrupted except for the specific episodes of which she gave evidence.	By the time the plaintiff first consulted
Mr. Baddeley there had developed exacerbation of her
symptoms which were such that he carried out treatment by way of cortisone injections which was of varying and limited success.	However that may be, the plaintiff has since the
last injection on 7 February 1985 benefited from that conservative treatment.	I take into account that the beneficial effects of the cortisone treatment may not be consistently good and that for the next twelve months or so
she is likely to have to undergo more injections on an average of about three or so a year.



While Mr. Baddeley disagrees with Mr. Fry's opinion about when an operation should be performed upon the plaintiff's right shoulder, both doctors agree that the time
will come when an operation is likely.	The plaintiff
herself said in evidence that she was prepared to undertake an operation.	The prospects of success of that operation are fairly high.	Both doctors agree that success can be rated at between 85-90% and that it should take place within about twelve months from now at the latest.	Accordingly I approach my assessment of damages on the basis of a finding that surgical intervention has a reasonable prospect of alleviating the plaintiff's symptoms and that a person in the position of the plaintiff would undergo it.	(Fishlock v Plummer (1950) S.A.S.R. 176 per Mayo J. at p.180)
Whether or not she does, of course, is a question entirely

for her.	Nevertheless, my·assessment must be made on the basis that she does so, having regard to her duty at law to mitigate her damages.

On the question of the plaintiff's future pain and suffering, I find on the balance of probabilities that an operation will alleviate the plaintiff's pain and suffering and, to a large measure, put right her present disabilities. I must remind myself, however, that the plaintiff will need to be careful in the general use of her right arm and will have to condition herself to the adjusted use of it as outlined in the evidence of Mr. Fry whose evidence I accept.





The cost of the operation and the attendant services in connection therewith have been estimated at about $2,000 and I allow that sum for that purpose.

On the question of the plaintiff's economic loss there are broadly, two matters to be considered - first of all, past economic loss, and her future economic loss.

Looking at the past, the plaintiff left Mildren & Co., where she was working as a clerk in the debt collection department, in November 1975.	She did not work from January 1976 when her husband contracted hepatitis until July 1980 when he went to the Bar.		The plaintiff and her husband were married in May 1977 and their son Stuart was born in March 1978.	There is no suggestion in the evidence of any frustrated desire to work after the collision until July 1980 and just as there was no economic loss from the date of the accident until then, there has been no economic loss from July 1980 until trial.	Without descending to detail, the plaintiff has since been employed by her husband and has been in receipt of a salary which far exceeds her best earning capacity in the past, due in no small measure, I suspect, to an arrangement between them which has certain tax advantages for both of them.	In fact what I might term an astronomical increase in her salary was made in the last financial year in order to give effect to excessive private spending on her part which, in retrospect, was given effect



to by translating it into earnings.	The plaintiff has had the advantage of a sympathetic employer who, as between husband and wife, has paid her far in excess of the salary paid to other employees at Counsel Chambers.

I find that the plaintiff has not suffered any loss of earning capacity since the accident or throughout the period of her employment with her husband;	and in fact she has been favoured with benevolent treatment by him.	Even if, theoretically, the plaintiff has lost some degree of her earning capacity, I find that no loss of earning capacity has been productive of economic loss.	Some support for this principle is to be found in the case of Mann v Ellbourn (1973) 8 S.A.S.R. 298, a decision of the Full Court of the Supreme Court of South Australia.	While that case is distinguishable on the facts of the present case, Bright J.
said at page 307:-


"True they have all lost a capacity and must be compensated for that loss, but when one looks at the damages flowing from the loss one must surely ask what the likelihood is for the future.	I do not think it cuts across Arthur
Robinson (Grafton) Pty. Ltd v Carter (1968) 122 C.L.R. 649 at all to say that one first of all determines that there has been a loss of capacity, and then having regard to the established facts of the past and the probabilities of the future one determines the damages that flow from the loss of that capacity.
Any other method of assessing the loss in
terms of monetary equivalent seems to me
unreal.''



Accordingly, I must first determine the nature and extent of the plaintiff's earning capacity and then move to consider the extent to which that capacity will be productive of economic loss.	In my opinion, the plaintiff's earning capacity at the date of trial has theoretically been diminished to some extent but it has certainly not been productive of any economic loss.	I find that this state of affairs is likely to continue while the plaintiff remains working for her husband since undoubtedly the working arrangement between them is to their mutual advantage.	I find that the operation that the plaintiff will undergo, for the purpose of these proceedings at least, will bring her back, very nearly, if not entirely, to the situation she was in at the time of trial.	Mr. Baddeley was of the view that the operation would probably achieve the same result as the last successful cortisone treatment and I find that as a result of that treatment she has had no trouble coping with
her work since 7 February 1985.	Even though Mr. Baddeley
suggested that after the operation the plaintiff would still be unable to sustain long periods of typing, the plaintiff's husband has at all times been in the habit of sending his longer opinions out to be done by a highly skilled typist
who has greater expertize and modern facilities to do that sort of work. The plaintiff has retained her bookkeeping and accounting skills and fulfils the role as her husband's
personal clerk in dealings with solicitors without any impairment at all.	I find that she will retain her





capabilities in the future and be fully employable as a barrister's secretary within the limits of her basic experience in that type of employment.

The overall effect of Mr. Fry's evidence is that the plaintiff, having recovered from her operation, will
have her earning capacity restored to her. evidence on that topic.
 I accept his


There is likely to remain, however, what Mr. Fry describes as permanent residual disability which he assesses at 10% loss of use of the right arm.	Mr. Baddeley does not disagree with that assessment if the operation is successful since, in his view, she would then be restored to her position as she was at the date of trial after successful cortisone treatment.	I therefore find that the degree of permanent residual disability is in the order of 10% but this is more properly compensable under the head of loss of amenities and is unlikely to intrude itself into any loss of earning capacity.

There remains the question of special damages. Quantum has been agreed.	Although some of the earlier items for physiotherapy undoubtedly relate to the plaintiff's condition of occipital neuralgia, treatment for her present condition was concurrent with that and I do not think it appropriate to discount her claim on that account.


In short, I reject the plaintiff's claim for loss of earning capacity except for a period of absence from her employment when necessarily undergoing the proposed
.
operation and recovering from the effects of it.	Doing the
best I can to make proper allowance for the imponderables associated with that period, I assess damages at $5,000.


In the result I assess the plaintiff's damages as

follows:-



1.	Pain and suffering and loss of amenities
-
(a)	To date of trial
$15,000-00
(b)	Future (including permanent residual disability.)

10,000-00

2.	Estimated cost of operation
2,000-00
3.	Loss of earning capacity (future)
5,000-00
4.	Special damages
728-30

$32,728-30



In the result I assess damages at $32,728-30.

