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Appeal (case stated) - Justices Act - point of law reserved
	found on land without lawful excuse - witnesses not heard
	facts insufficiently set out - Supreme Court not able to review evidence - question of law not specific - meaning of lawful excuse - lawful purpose distinguished - subjective and evaluative test - all circumstances to be considered-· magistrate should have heard witnesses - Justices Act s.162
	Summary Offences Act s.57(1)(n).


Criminal law - summary offences - found on land without lawful excuse - point of law reserved - witnesses not heard
	meaning of lawful excuse - lawful purpose distinguished - subjective and evaluative test - all circumstances must be considered - magistrate should have heard witnesses - Summary Offences Act s.57(1)(n).

Cases applied:
Hancock v Birsa (1972) WAR 177 Cases followed:
Cooper v Pryce (1984) 28 NTR 10
Wilkins v Condell (1940) SASR 139 Cases referred to:
Re Van Der Lubbe (1949) 49 SR (NSW) 309
Samuels v Nicholson (1973) 6 SASR 479
Uncle v Owens (1973) 2 ALR 79

Counsel for the Appellant: Solicitors for the Appellant: Counsel-for the Respondent: Solicitors for the Respondent:
 D.A. Norman N.A.A.L.A.S.
R.J. Wallace
J.B. O'Rourke,
Crown Solicitor for the Northern Territory of Australia

/
IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
Nos. 21, 22 and 23 of 1986


BETWEEN:
 :;{,

LEONARD DAVID PRYCE
Complainant

AND:
CASSIAN DUMOO
r	CHRISTOPHER GILBERT
'
PETER MARTIN
Defendants





CORAM:	MAURICE J.
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REASONS FOR DECISION
(Delivered on 19 February 1986)




These are three special cases stated by the Court of Summary Jurisdiction under s.162 of the Justices Act.
Subsection (1) of that section enables the lower court to
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 reserve questions of law arising on or out of the hearing or determination of any information or complaint for the consideration of the Supreme Court;	such questions to be put before the Court in the form of a case stated.

The defendant in each case was charged that on 31
:1'



,......
I
 December 1985 he was found on land, namely Daly River Mission, without lawful excuse contrary to s.57(1)(n) of the
Summary Offences Act. were "put and admitted".
 Each pleaded guilty and the facts The learned magistrate then
questioned whether on those facts the offence was disclosed and, after hearing submissions, intimated that he would hold there was no case to answer.	At that point the prosecutor asked the magistrate to reserve a question of law for this
r	Court, a course to which he acceded without having heard
evidence in support of the charges.
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Each of the special cases states that the following facts were either proved or admitted by the parties:


( a)


(b)






(c)
r
 
the defendants were found upon the lands referred to in the complaint;

the lawful occupier of those lands, or a person acting with the authority of the occupier, had previously directed the defendants to remove themselves from those lands and to not re-enter those lands until given express permission to do so;
the defendants acknowledged that they were aware of such direction and understood its effect;
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	permission to re-enter had not been given;


	contrary to the occupier's direction, the defendants re-entered the lands in question, and their reasons for doing so were to pay social visits to relatives and/or friends;


	the defendants gave no other reason for being on the lands in question.
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 ·i.
This very general outline tells us little about the
surrounding circumstances of the alleged offence;	for example we are left knowing nothing about the Mission community or how its lands are administered, where and in what circumstances the defendants were found, what they were doing at the time, whether they were challenged and, if so, how they reacted, what excuse (if any) they gave for defying the prohibition on their re-entry, or why they were barred from re-entering in the first place.	Where the procedure of reserving a question bf law is adopted, this Court cannot go beyond the facts as set out in the special case.

r'''-		The special case then goes on to state that the learned magistrate found "that the excuse referred to in paragraph 3(e) above was lawful and that the circumstances referred to in paragraphs 3(b), (c), (d) and (f) were not sufficient for me to be satisfied that the defendant should be punished criminally".	He concludes this statement by saying he found the occupier had an adequate civil remedy and possibly a remedy under s.99 of the Justices Act.
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At the conclusion of all this the question of law upon which the opinion of this Court is sought is framed:
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"Was I correct in holding that each of the defendants have shown that his conduct is such that it does not deserve the application of the penal law and therefore ought to be excused?"

Omitting irrelevant parts, s.57(1)(n) of the Summary Offences Act provides:

"Any person who is found in or upon any ... lands ... without lawful excuse the proof of which shall lie upon such person ... shall be guilty of an offence."

I	is the word "found" and not the words "without lawful excuse" in this collocation that conveys the idea of being without legal right;	a person does not need an excuse for being where he has a legal right to be:	per Hale J. in Hancock v Birsa (1972) WAR 177 at 179.

The learned magistrate has not said that he found the defendants to be trespassers, although plainly they were on the admitted facts.	His finding that their excuse was "lawful" cannot be understood to mean that they had a legal right to be where they were for there is no right to enter upon lands against the express wishes of the occupier even for the-purpose of visiting friends or relatives.	I understand the learned magistrate to mean by this finding
r
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that although the defendants were trespassers, they had a lawful excuse for being where they were in the sense that, though not justified by the civil law, their conduct was not deserving of the opprobrium of the criminal law.	So analysed, the special case may be seen as raising the
question of whether the admitted facts revealed that each of
:lt

the defendants had a lawful excuse for being where he was. The short answer is that they reveal far too little of the circumstances to enable an answer to be given.


In Cooper v Pryce (1984) 28 NTR 10, .Muirhead J. determined that this Court should adopt the same approach to the words "without lawfui excuse" in s.57(1)(n) as that taken by the Full Court in South"Australia in Wilkins v
r	Condell (1940) SASR 139 when considering a similarly worded
provision in the Police Act 1936 (SA).	Two passages from
,-
the judgments in that case provide the necessary instruction:

"The question the Court of Summary Jurisdiction should ask itself on a prosecution for this offe ce is, was the trespass of such a kind that it went beyo d a mere matter of compensation between the citizens concerned so as to amount to a crime against the State and conduct deserving of punishment?"	per Angus Parsons J. at 148.

" .•. I think that the question for the Court is whether the defendant's presence upon the premises is excusable, in all the circumstances of the case, bearing in mind that the defendant is charged with an offence punishable by imprisonment, and, therefore, that his conduct may well be innocent or .excusable for this purpose, although otherwise indefensible.	I think that Parliament has
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left it to the Courts to distinguish between a wrongful act for which compensation is an adequate remedy, and conduct which goes beyond a mere matter of compensation, and should be treated accordingly, i.e. as a crime
r	deserving punishment"	per Napier J. at 152.
!
This test was recently reaffirmed by the Full Court in Samuels v Nicholson (1973) 66 AGR 479, where Bray CJ.
r
i;
described it as "evaluatory and, in some respects, ...
subjective11  •	The decision illustrates the Chief Justice's
I		point.	The defendant was a private inquiry agent engaged in collecting evidence for a divorce.	He shone his torch
r
through the window of a flat from the balcony outside.
r	When asked by one of the occupants to remove himself he
!

f iled to do so, remaining for a further 15 minutes.	The

r-
'
I
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r
 magistrate dismissed the complaint saying the defendant's conduct did not go beyond the realm of civil trespass.	The 'Full Court unanimously upheld his decision, although Bray CJ said that he did not know whether he woul9 have· held the
same way if he had tried the case at first instance (p.
r		485).	Bright J. described the defendant as extremely fortunate not to have been convicted (p.486) and Zelling J.
r--
1
i
!



r
 said he had great sympathy with the view that the defendant should have been convicted {p.489).

The Wilkins v Condell approach to lawful excuse has received approval by the Full Court of the Supreme Court of Western Australia and of Queensland:	Hancock v Birsa
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r
(above);	and Roffey v Wennerbom (1965) Qd R 42.	It has been previously adopted by this Court when applying the rogue and vagabond provisions of the since repealed Police and Police Offences Ordinance 1923:	Uncle v Owens (1973) 2 ALR 79 per Forster J.(as he then was).	Plainly it
represents the law in the Northern Territory at the pr sent
·i,

time.

!
The special case does not specifically state the
r	questions of law on which it is desired to have the opinion of this Court.	It ought to have done so.	Paraphrasing
r
I
I	Sir Frederick Jordan in Re Van Der Lubbe (1949) 49 SR(NSW)
309 at 312, it is not proper to ask whether, as a matter of law, the magistrate, on the facts found by him, was entitled to find the defendants guilty of the offence charged,
leaving this Court to grope through the case stated and try
r
to discover for itself what are the specific questions of
law involved.	Although offending this dictum, it happens in this instance that the way the question is fra.rned does reveal what I perceive to be an error en the learned
magistrate's part.	Upon close study of the ipecial case,
. r
the question it poses can only be answered in the affirmative if it may properly be said that under the criminal law an entry upon land for the purpose of visiting friends or relatives will always override the express wishes
of the lawful occupier.	Such a view would explain why it
r
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was thought unnecessary to give any details of the
r
circumstances in which the defendants were found upon the Mission and, perhaps, why it was thought unnecessary to embark upon a hearing of the evidence before it was resolved that no case could be sustained on the facts outlined by the
prosecutor following the plea of guilty.	In my opinic;m,
:i.
r
this is plainly not the law;	the question of whether an offence is corr itted by a person who purposes to visit a friend or a relative and, to that end, enters upon land in defiance of the occupier's express prohibition i	one which can only be determined after a full and thorough examination of all the facts.		Interestingly, this was also the view of the Full Court in Wilkins v Condell (above), which I assume was cited to the learned magistrate.	There the Court upheld the conviction of a husband who had entered the home of his wife's parents, in defiance of his father-in-law's prohibition, to discuss his daughter's birthday with his estranged wife.	Although not willing to say the conviction was wrong, Angus_Parson J. had grave doubts whether he would have done the same, and counselled great caution where "at the back of it all is a family squabble" (pp i48 to149).
Napier J. thought it a close-to-borderline case, but
concluded by saying:


"It seems to me that, as a matter of policy, we ought not to leave a householder to defend his home by force. He is entitled to any protection that the law can give, and I see no reason why the Police Act should not be
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used as his fortification against a wanton invasion that is both wilful and insulting."	(p.153)


I find myself in considerable sympathy with Napier J's sentiments.	I do not think that the power of
,--	every policeman to arrest a person whom he suspects on
reasonable grounds is about to commit an offence is
r
necessarily a sufficient answer to them.	As to the family squabble aspect, this no doubt is a circumstance to be considered amongst all the other circumstances, but we have moved further away from the idea that domestic violence and other misconduct by spouses is somehow less blameworthy.
The community now expects more ready intervention by law enforcement agencies in such matters than before.	I note that the learned magistrate in this case found that the occupier had an adequate civil remedy;	however, it seems to me that the emphasis should be not so much on the adequacy of those remedies but upon the question of whether he should
r	be left to them.


,---		A visit to friends or relatives may be a lawful purpose in the sense of being not unlawful, but it does not follow that it becomes a lawful excuse for the purposes of s.57(1)(n).	That was the point of the decision in Hancock v Birsa (above) where an acquittal by a magistrate was quashed on the ground that he had equated the absence of an unlawful purpose with "lawful excuse".	I strongly suspect
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,.......
 that is what the learned magistrate has done here, yet the words do not admit of such an easy solution.	Hale J. described them as an "essentially indefinite expression" (id. 180).	In his view they were a compendious way of saying without an excuse which would appear to a reasonable man to be adequate in the circumstances.	In a case s ch as the present those circumstances include the fact that the Mission was re-entered following the defendants having been warned off, for whatever reason they were, and told, by persons whom the law recognises as having the right to do so, not to come back.	The fact that they were trespassers, the circumstances of their expulsion and the reason for their being banned cannot be ignored.	In the case of a ban imposed by the council of an Aboriginal community it may even be necessary to consider the representative character of the council and the particular problems faced by that community so far as they are relevant to its having taken
r	the course of excluding the defendants.	The Court of Summary Jurisdiction should not fail to recognise the
special problems which some Aboriginal communities face by positing a reasonable man whose only experience of life is in a corr unity of essentially European cultural traditions.
,.......






,--
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Hancock v Birsa was followed by this Court in Uncle v Owens (above) and Cooper v Pryce (above).	In the latter case, Muirhead J. did not think that the defendant's

10
laudable purpose of fencing his swimming pool to prevent children drowning was a sufficient excuse for breaching a court-imposed restraining order.	In his view, it was not enough simply to consider the purpose for which the defendant entered on the land.

r
I have no hesitation in concluding that insofar as
the special case suggests no more need be considered than that which the facts stated in it reveal, the view of the learned magistrate is erroneous.	All the circumstances must be considered.	If, for example, one of the defendants was at the Mission to visit a relative, it might be relevant to consider ·what prompted the visit, whether the relative had invited.him to come and whether the defendant had any other way of communicating with that person.	For all the learned magistrate appears to have known, there may have been a history of discord between these defendants and the persons they were going to visit.		The defendants' friends and relatives may have made it clear that they did not wish to be visited by them.		Aboriginal social convention may need to be considered in a community such as Daly River Mission;	as a matter of principle matters such as this should be not ignored.

In theory I should remit the special case to the Court of Summary Jurisdiction so that the facts found by the
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learned magistrate can be spelled out in all their detail
r
and the precise question of law that troubled the prosecutor can be identified with precision.	Certainly this Court would not ordinarily be disposed to answer a question framed so widely as was done here.	But, I suspect I have gone a
long way towards resolving the prosecutor's doubts abo t the
:lt

learned magistrate's approach and, so far as more detailed
r	findings of fact are concerned, I have said enough to indicate that I have serious reservations about whether the
learned magistrate is in a position to make them.	More importantly, I do not think that he should proceed any further before hearing the evidence of the witnesses to be called by both sides, something he has apparently felt he could do without so far.

Really the question that troubled the learned magistrate seems to have been:	Do the purposes for which the defendants entered the Mission justify their ignoring the occupier's express prohibition?	That question is not answered merely by saying they were there to visit friends or relatives, yet this is what the learned magistrate appears to have thought.	I will therefore answer the
questions raised by each of the special cases in this way:
r
"No, because not having heard the evidence the Court of Summary Jurisdiction is not in a position to evaluate the
defendant's conduct in the light of all the relevant
r	circumstances."
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