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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
Nos. 98 - 103 of 1985



BETWEEN:
THE QUEEN AND:
FRANKIE JOHN HAYES and JOHN LINTON CARROLL


CORAM:	O'LEARY C.J.

REASONS FOR JUDGMENT
(delivered 24 April 1986)


On 7 April 1986 Frankie John Hayes and John Linton Carroll were arraigned before me on a joint indictment which contained three counts.	Shortly stated, the first count charged them that on or about 15 March 1985 at Alice Springs they unlawfully entered a building at night with intent to steal, the second that on the same date they stole a sum of
$56 in cash, and the third that on the same date they unlawfully set fire to a building.	To those counts, each defendant pleaded that he was not guilty.

Before a jury was empanelled to try the accused, I was informed by counsel for each of the defendants that they intended to object to certain confessional evidence which the Crown proposed to call in support of the case for the prosecution.	The principal ground of objection to the





evidence was, I was told, that such admissions as are contained in it were not made voluntarily.	I was therefore asked to determine the question of the admissibility of that evidence on a voire dire pursuant to the provision of s.26L of the Evidence Act, and accordingly I proceeded to do so.

I think it is clear on the authorities that the question whether or not a confessional statement was made voluntarily is one that must be determined having regard to all the circumstances in which it was made.	As Dixon J. said in McDermott v The King 76 C.L.R. 501 at 512 "the basal principle that to be admissible a confession must be voluntary, (is) a principle the application of which is flexible and is not limited by any category of inducement that may prevail over a man's will".	As His Honour also said in that case (at p.511):	"If (a person) speaks because he is overborne, his confessional statement cannot be received in evidence and it does not matter by what means he
has been overborne."


As part of the circumstances in which a confessional statement was made, it is relevant, of course, to consider, in the first place, all matters personal to the accused himself, his age, race, education, level of intelligence, his literacy and so on.	In the present case, the accused Hayes was 14 years of age at the time of the alleged offence; the accused Carroll was 15 years of age.



Both are at least part Aboriginal.	Both of them gave evidence before me, and my observations of them lead me to think that Carroll is a degree more sophisticated than Hayes and certainly less suggestible or malleable than Hayes.	He is now 16 years old, and perhaps that indicates a growing maturity.	Hayes, on the other hand, although he has now just turned 15, impressed me as being still very much a boy of about that age, still quite immature.	Both, however, are and were at the time of the events here in question, to some extent at any rate, susceptible to falling under the influence of an experienced police questioner.	I mention these matters, having in mind the difficulty that always confronts a judge who has to consider whether a child's or a juvenile's confession is voluntary.

Also relevant to a consideration of the circumstances in which a confessional statement was made is the conduct of the police officers involved in the case and to whom the statement was made.	In this regard, though, I think it is important to bear in mind what Brennan J. said in Collins v R. 31 ALR 257 at 307:

"	the admissibility of the confessions as a matter of law (as distinct from discretion, later to be considered) is not determined by reference to the propriety or otherwise of the conduct of the police officers in the case, but by reference to the effect of their conduct in all the circumstances upon the will of the confessionalist.	The conduct of police before and during an interrogation fashions the circumstances in which



confessions are made and it is necessary to refer to those circumstances in determining whether a confession is voluntary.	The principle, focusing upon the will of the person confessing, must be applied according to the age, background and psychological condition of each confessionalist and the circumstances in which the confession is made.	Voluntariness is not an issue to be determined by reference to some hypothetical standard:	it requires a careful assessment of the effect of the actual circumstances of a case upon the will of the particular accused."

In the end, though, the question is whether the will of the person making the confession has been overborne, or whether he has confessed in the exercise of his free choice to do so.	Objection having been taken to the evidence, the onus is on the Crown to show, on the balance of probabilities, that in making the statement, the will of the accused was not overborne.

All the offences with which the accused have been charged are alleged to have been committed on the night of Friday 15/16 March, 1985.	The building which the accused are alleged to have entered, in which they are said to have stolen the cash, and to which, it is alleged, they set fire, was a building in Stott Terrace, Alice Springs which was then occupied by, amongst others, the Central Australian Aboriginal Legal Aid Office.	There was in fact a fire in that building on that night; it very largely destroyed the building.	There is evidence that it broke out probably some time shortly before 3 o'clock on the morning of Saturday 16
March 1985.



It is not altogether clear on the evidence what precise investigations the police made immediately following the fire, but it seems that they had, at least, found an iron bar somewhere in or near the building, and they had ascertained that a small metal cash box had been broken open and a sum of money taken from it.	They had not then discovered - nor, it would seem, have they since discovered
- any evidence by way of fingerprints, eye witnesses or anything else to associate any person with either breaking into the building, taken the money or lighting the fire.	As part of their initial investigations, however, they did get a long list of names of people who were seen around the town on the night of the fire, and Sergeant Jennings, who was in charge of the investigations, told me that, after speaking to a number of them, suspicion eventually fell on some 4 or
6 young people as being involved in the fire.		The basis of the suspicion against one of them, Samantha Kistenkas, was that she had been heard to tell someone that she had lit the fire; later, however, she denied that she had done so.	What the basis of the suspicion against the others was I do not know.	Amongst those suspected were the two present accused, and in the end the suspects were narrowed down to the accused alone.	That was as a result of some information which Sergeant Jennings said he had been given by a person who had been told something by someone else.	It was information which implicated both the accused not only in the Legal Aid building fire but also in a fire which had



broken out some 6 months earlier at the Alice Springs Memorial Club and the cause of which was still unresolved. What the information was that Sergeant Jennings had been given I do not, of course, know, but apparently he thought it was strong enough to lead him to want to have each of the accused interviewed by police and a typewritten record of each of those interviews made.	In the result each of the accused was interviewed by police on the Wednesday following the fire, that is on Wednesday 20 March 1985, and it is with the circumstances surrounding those interviews that I am here concerned.

The first interview was with the accused, Frankie Hayes.	As I have said, he is an Aboriginal boy who was 14 years of age at the time.	At about 10 o'clock in the morning of 20 March 1985 he was brought into the Police Station by Constable Lloyd, a General Duties Constable, having been found, so I was told, in possession of a stolen push bike.	As it happened, Detective Sergeant Taylor was in the Police Station that morning, and, on Frankie's arrival, was told by Constable Lloyd that he was there.	He said, according to Sergeant Taylor:	"Frankie Hayes has been brought in, I think he's on the list to be interviewed".
Thereupon Sergeant Taylor, in company with Constable Noble, went and spoke to Frankie and took him upstairs to a C.I.B. interview room where subsequently he proceeded to conduct a record of interview with him. The matter of the alleged



stolen push bike was left to the following day to be investigated.

It is pertinent now, I think, to say something as to how it came about that it was Sergeant Taylor who interviewed Frankie.	He was not a member of the Task Force assigned to investigate the Legal Aid fire, and, as he told me, he was not specifically instructed to interview him.
However, he did say that he had a lot to do with juveniles around town at that time and had been designated to handle all juvenile offenders.	In particular, he said, there were certain people that he had knowledge of, and if there was something involving them he would deal with them.	He said he had known Frankie for a number of years, and had apprehended and interviewed him for offences before.
Sergeant Jennings, in his evidence, agreed that Sergeant Taylor knew all the juveniles, that he worked amongst them and interviewed them.	He said Sergeant Taylor knew Frankie Hayes very well, and he asked if he could interview him.
With that Sergeant Jennings agreed.		Constable Evans' evidence, however, was that Sergeant Taylor "had been allotted Frankie Hayes, as being the person to speak to Frankie Hayes".	He went on to say:		"Detective Taylor was an expert on Frankie Hayes	so he was automatically the person to speak to Frankie Hayes."	He explained that by saying that where a person comes to frequent notice of police it is fairly common practice that one detective deals



with that particular person all the time. I think that what Constable Evans said is very likely the truth of how it came about that Sergeant Taylor did interview Frankie.

As to the circumstances of the interview itself, Sergeant Taylor said that when Frankie was brought into the Police Station he went down and spoke to him and then took him upstairs to the C.I.B. interview room where he had a conversation with him.	He made a note of that conversation at the time, and according to him that conversation was as follows:

"Taylor:	'I want to talk to you about your movements on Friday night and Saturday morning when the Legal Aid Offices were burnt down and when I talk to you I want your Mum or Dad to be here with you to look after you do you understand this.'
Frankie:	'Yes sir I know about that fire but I don't want my Mum with me.'
Taylor:	'Who do you want with you while we talk.'
Frankie:	'I don't know not Mum.'
Taylor:	'Would a Welfare Officer be O.K. to sit with you.'
Frankie:	'Yeh good sir.'"

Sergeant Taylor said he then attempted to make arrangements with the Welfare Department to get a Welfare Officer to come and join them during the conversation, but the Welfare Office could not supply anyone.	Accordingly, he then went and spoke further with Frankie as follows:



"Taylor: available here with

Frankie:
 
'There is no Welfare Officer do you want somebody else to be you.'
'No not really.'

Taylor:	'Do you want Legal Aid to be here with you.'
Frankie:	'No	sir.'

Taylor:	'What about your father is he here in town.'

Frankie:	'Yes that would be good sir.'"

Sergeant Taylor said he then made arrangements for Frankie's father to be contacted, and a short time later he was conveyed to the station.	On his arrival, Sergeant Taylor said he had this conversation with him:

"Taylor:	'Mr. Hayes I have to talk to your son about a serious incident on Friday night during which the offices of Legal Aid were burnt down do you understand this.'
Hayes:	'Yes I understand.'
Taylor:	'While I talk to your son I would like you to be present during the whole of the talk so that you can look out for him and make sure he is O.K.	Do you understand this.'

Hayes: take.'
 'Yes no worries how long will it
Taylor:	'At this stage I don't know but it could be quite lengthy.'
Hayes:	'Could I ring my boss at work and let him know I will be away.'
Taylor:	'We have already informed your boss and he is aware of the situation.'
Hayes:	'Good thanks very much.'



Taylor:	'While we have this talk with your son I would like you to ensure that he is comfortable and that he doesn't get upset or anything.	If he does need something I would like you to let me know immediately is this alright with you.'
Hayes:	'Yes no worries I'll sit with
him.'"

According to Sergeant Taylor, the interview then proceeded.	It commenced at 11.30 a.m. and concluded at
2.16 p.m.	Stated shortly, what the accused Hayes said in the course of the interview was that it was he and the accused Carroll who had broken into the Legal Aid Office that evening, that they took some money ($50 in cash) from a box which was on top of a table, and later they went back and set fire to the building.	He said, however, that it was Carroll who in fact broke into the building by smashing a side window with a steel bar, that it was Carroll's idea to go back and burn the place down and that it was Carroll who in fact lit the fire by lighting some matches under some pieces of paper beneath a table.	He also said that it was Carroll who broke the lock of the box in which the money was, and he did so with the iron bar.	It was Johnny's idea, he said, to break into the Legal Aid Office in the first place.		He said that while Carroll was packing the papers under the desk to set fire to them he himself went out through the window and was waiting outside when he lit them. Carroll, he said, came out through a door after lighting the fire.	He was carrying two sets of files with him.	During the course of the interview, Hayes was shown an iron bar,



and he agreed that that was the bar Carroll had used to smash the window and to break open the money box.

In his evidence before me, the accused Hayes gave a rather different account of what happened before and during the interview.	He said that when Sergeant Taylor took him upstairs to the C.I.B. interview room, he went in and sat down by himself.	He said  there was a table, a typewriter and two chairs in the room.	He also noticed an iron bar leaning up against a wall of the room.	The door was open.
After a time, he said, Sergeant Taylor (and perhaps Constable Noble) came into the room and shut the door. Sergeant Taylor then sat down and started asking him questions about the fire.		He asked him if he knew who lit it, to which he, Hayes, said:	"I know about it, but I wasn't there on that night when it was lit".		He also asked him if Johnny Carroll was there when the fire was lit, and Frankie said he was not.	He said Sergeant Taylor then showed him two hats; they were yellow and green clip-on hats, and he told him they were Johnny's and his.	Frankie said they were not.	At about this time, it appears, according to Frankie, Constable Noble went out of the room, shutting the door behind him, thus leaving Sergeant Taylor and Frankie alone in the room.		At that, Frankie said, Sergeant Taylor told him to tell the truth.	He then got up from his seat and walked over to Frankie, who also stood up. Sergeant Taylor, he said, then started pushing him around,



punched him on the shoulder, hit him on the upper arm and told him again to tell the truth.	Frankie said he was not there, but, in the end, said that he was.	Sergeant Taylor then showed him the piece of iron bar, which was leaning against the wall of the interview room, and asked him if that was the iron bar they had used.	Frankie said he did not answer.	Sergeant Taylor asked him again, and Frankie said it was.

Frankie said that at some time during this period in the interview room, he noticed Sergeant Taylor writing out something with a biro at the desk.	Presumably, these were the notes of the conversation he said he had with Frankie of which he gave evidence.	That conversation, of course, in no way coincides with Frankie's account of what was said and done, and which Sergeant Taylor denied.
Frankie did agree, though, that, before commencing the formal interview, Sergeant Taylor asked him if he wanted someone from the Welfare Department.	He also agreed that Sergeant Taylor went off, and came back later and told him there was no one there.		He then agreed that his father should be there, and Constable Noble was sent off to bring him in from work.	Meanwhile, Frankie said Sergeant Taylor went off to another room, got some paper and came back to conduct the interview.	In fact, Frankie said, he had typed part of the first page of the interview when his father arrived.	At that time, he said he was sitting in the



interview room crying.	He said he did not then have a chance to speak to his father, and, when there was a break, his father just asked him what was going on to which Frankie replied that he had been picked up from the interview room downstairs, and taken upstairs to make a statement.	He said his father did not give him any advice.	Furthermore, he said that what he told the police in the interview was not true.	He "made it up" because he was scared the police would hit him; he said Sergeant Taylor "had a serious look on his face".

It is quite clear from what is contained in the record of interview that some important parts of it were, in fact, "made up".	Whether that was because Frankie was not there at the time, and so did not know the truth, or whether he was there but did not want to tell about it, yet nevertheless felt he had to say something, or for whatever other reason, I do not know.		Perhaps he was simply mistaken in some things he said, as, for example, the time when the fire was lit.	But he could not have been mistaken about the method of entry to the building, which he said was by smashing a window with the iron bar.	As it turned out, and as seems to have been unknown to the police at the time, no window in the building had been broken, and, in fact, there were no windows in the side of the building where Frankie said entry had been gained.	That being so, it is curious, to say the least, that Frankie should say that entry was
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gained in that way and at that part of the building.	That, it seems, was police theory at the time, and the fact that it eventually found expression in Frankie's words in the Record of Interview leads me to think that much more was said and done, before and during the interview, than Sergeant Taylor acknowledged.	It gives a considerable degree of credibility to the account given by the accused, and which I accept.	Certainly it gives no support to Sergeant Taylor's evidence, and indeed does much to detract from its value.

Furthermore, although Frankie said he wanted someone from the Welfare Department to be with him at the interview, I do not think any serious efforts were made to get someone there.	I cannot think that if a proper approach had been made to the Department, and the serious nature of the alleged offences explained to the Officer in Charge, someone would not have been made available.	But if someone was not available just at that time, there seems to be no good reason why the interview could not have been postponed
- as it should have been - until someone was available.	As it was, the interview proceeded with Frankie's father present.	Having observed Mr. Hayes while he gave his evidence, I am quite satisfied that that meant that Frankie was, in fact, left without the benefit of any true comfort, support or advice during the interview.	I seriously doubt whether Mr. Hayes had any understanding at all of why he was





there, or what his role was.	Certainly, nothing that Sergeant Taylor told him (as I have quoted it above) would give him any understanding of what it was.

In the result, then, considering the evidence as a whole and the Record of Interview itself, I am by no means satisfied, even on a balance of probabilities, that Frankie's will was not overborne, that he spoke out of a free choice to do so.	Accordingly, the evidence of what was said by him before and during the interview is not admissible on his trial for the charges on which he has been arraigned.

I now turn to consider the circumstances surrounding the alleged confessional statements made by the accused Carroll.	The events immediately leading up to the making of those statements began at about 3.30 in the afternoon of the same day, 20 March 1985, when Detective Sergeant Jennings and Detective Constable Evans went to Carroll's home at 3 Campbell Street, Alice Springs.	Both Sergeant Jennings and Constable Evans said in their evidence before me that they went there specifically to speak to Carroll's mother, Mrs. Doreen Carroll:	they did not go there with the intention of then interviewing Carroll himself.	The reason, so each of them told me, why they went there to speak to Mrs. Carroll was that they wanted "to see if she was going to tell the truth or not" about her son's


whereabouts on the night of the fire, because, Sergeant Jennings said, he had been told (presumably by other police officers), and Constable Evans said he knew of his own personal experience, that she had previously given false statements to the police as to his whereabouts on a particular occasion.		To avoid that happening this time, they therefore decided to get a statement from Mrs. Carroll as to his whereabouts on the night of the fire, and they wanted that before they interviewed her son, Johnny.	As Constable Evans said in his evidence, he "wanted to find out what Doreen Carroll had to say and get that on paper", and he "wanted to pin Doreen Carroll down to one story and then immediately after that interview John Carroll".	As he readily agreed in answer to something put to him by myself, he was "determined on this occasion to make sure that he didn't have a chance to concoct a false alibi		to get the truth out of him".	Sergeant Jennings did not put it quite like that in his evidence, but, he said he did in fact tell Mrs. Carroll at the time that he "wanted to get from her a statement on oath that Johnny was at home on the previous Friday night/Saturday morning".	The reason why he expressed it this way appears, I think, from what I have to say below.

With all this in mind then, Sergeant Jennings and Constable Evans went to 3 Campbell Street to interview Mrs. Carroll.	They had with them a folder in which was concealed a tape recorder to record what Mrs. Carroll had to say to



them.	She was home when they arrived.	They spoke to her and she told them that she had gone to the Casino at about
7.30 on the evening of the previous Friday, the night of the fire, and had got home about half past one in the morning by which time Johnny was home in bed.	Not content with having secretly recorded that conversation with Mrs. Carroll, Sergeant Jennings then told her that he wanted her to go down to the Police Station and state that on Statutory Declaration.	She said she did not feel like going down at that time, but she offered to go down at 9.30 the next morning.	In fact, she did go down to the Police Station later that afternoon and made a Statutory Declaration in which she again said that, when she got home from the Casino at about 1.15 or 1.20 on that Saturday morning, Johnny was in bed asleep, and that he was at home from then until about
10 o'clock that morning.		In cross-examination of him, Sergeant Jennings was asked whether, in getting Mrs. Carroll to make a Statutory Declaration, he was "trying to set her up to charge her with perjury", to which he replied:	"No, not necessarily.	I won't say it didn't cross our minds.	I won't say that at all.	We wanted to - because of her past, we wanted to do it that way."	In fact, what she said in the Statutory Declaration was not true, though she maintained in evidence before me that she thought at the time it was true; she had seen someone in Johnny's bed that night and thought it was he, whereas in fact it was someone else.



Having recorded what Mrs. Carroll had to say about Johnny's whereabout on the night of the fire, Sergeant Jennings and Constable Evans said they then decided that they would interview Johnny who happened to be at home when they called at the house that afternoon.	Accordingly, after having spoken to his mother, Constable Evans spoke to Johnny and, according to Constable Evans, the conversation was as follows:

"Carroll:	'What do you blokes want now?'

Evans:	'Johnny we have been talking to Frankie Hayes about the burning down of the Legal Aid building and the Memo Club. Frankie has told us about both of those fires and he mentions your name.	I would like you to come to the Police Station to talk about it.'
Johnny:	"O.K., but I want my mother to come.'
Evans:	'How do you feel about that, Doreen?'
Mrs. Carroll:	'I don't want to go, I've got a sore arm.'
Evans:	'Well, somebody has to come and sit with him.'
Mrs. Carroll: Legal Aid.'
 'Well get Paul Burke from

Jennings: 'Is that alright if we take him back with us now, and wait for Mr. Burke at the Police Station.'
Mrs. Carroll:	'Yes that's O.K.'"

In his evidence, however, Johnny gave a somewhat different version of what happened at that time.	He said
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that after the police had spoken to his mother, they spoke to him, and he agreed that Sergeant Jennings told him that they wanted him to go down to the Police Station to be interviewed, and that he asked his mother would she like to come down with him.	He agreed that his mother  then said that she did not want to go because she had a sore arm.	She told him, however, to ring Paul Burke at the Aboriginal Legal Aid Service and get him to go down.	He went on to say that Sergeant Jennings then reached over towards him, grabbed him by the arm and said:	"I'm arresting you under s.69", and, at that, he was taken to the police car and put in the back seat.	The door was locked, and Sergeant Jennings went around to the other side and got into the back seat with him.	Constable Evans got into the driver's seat and they drove off to go to the Police Station.	Mrs.
Carroll gave a somewhat similar version of what happened in her evidence.

In the light of the conclusion I have finally reached in this matter, it is not necessary for me to make any specific finding as to the precise circumstances under which Johnny was taken from his home, but I think that in fact he was left with little or no choice but to go with the police in the car.	In this regard, it is perhaps not without significance that Sergeant Jennings on more than one occasion spoke of their decision to "pick him up" and to "bring him in".
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In any event, Johnny was taken off in the car, sitting in the back with Sergeant Jennings while Constable Evans drove.	According to Sergeant Jennings and Constable Evans, they then drove by a more or less direct route, which each described, to the Police Station.	There was no conversation between them at all on the way, except for a short conversation of which Sergeant Jennings said he later made a note.	According to him that conversation was as follows:

"Johnny:	'What did Frankie tell you?'

Jennings:	'We'll talk about it at the Police Station with Mr. Burke.'
Johnny:	'You know I was there, but I didn't light it.	I just helped pile up the papers and he lit it.'

Jennings: 'Look Johnny I hear any more. Just wait comes up and we will talk
 don't until about
 want to Mr. Burke it then.'

Johnny:	'You are all right I'll tell you the truth about what I done.	I didn't light it. I"

In his evidence, however, Johnny gave an entirely different account altogether of what happened.	He said that there was no conversation in the car between the time that they left his home and when they reached the Stuart Highway. When they reached the highway, however, instead of turning right towards the town, the car turned left to travel north and drove up to the "big dipper".	As they drove up the highway, Johnny said Sergeant Jennings started asking him
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questions about the fire.		Johnny said he told him that Samantha Kistenkas had told them she had lit it.	Sergeant Jennings said that Frankie had told them that he, Johnny, was with him at the fire.		Johnny said he was not.	At that Sergeant Jennings, as Johnny expressed it, "sought of back handed me on the back of the head and told me not to lie." The car travelled on up the highway until it passed the "dipper".	It was then turned around facing back towards the town, and pulled over to the side of the road.	It  was stopped and, according to Johnny, Sergeant Jennings then grabbed his foot, and put his head down behind the back of the seat.	He was twisting his foot and asking him if he was there or not.			Johnny said he kept saying he was not, but in the end said he was there, that he did it.	Sergeant Jennings let go of his foot and he sat back up on the seat. Sergeant Jennings then started asking him questions about a cash box, saying:	"How much money did you take", to which Johnny said:		"$1,000", that, he said, being a figure that just came into his mind.	Sergeant Jennings grabbed his leg again and started twisting his foot, saying:		"It was less than that".	Johnny then said:	"$300", at which Sergeant Jennings let his foot go.		They then drove back towards town.	I should, perhaps, add that, according to Johnny, other questions were asked during this time about a fire at the Memorial Club, but they are not relevant for present
purposes.





Upon arrival at the Police Station, Johnny was put into an interview room, and was subsequently interviewed by Sergeant Jennings, in the presence of Constable Evans, and a typewritten record of that interview was made.

Considering all the evidence as to what happened on the journey from Campbell Street to the Police Station, and in the light of what subsequently appeared in the record of interview (to which I will refer shortly), I cannot accept the version given by the police, namely, that there was no incident such as described by Johnny, and that there was no conversation between them other than that of which Sergeant Jennings made a note, and which I have quoted above.	I am quite satisfied that much more than that was said, and I think there is a strong likelihood, at least, that what Johnny did say was extracted from him under some violence and threats of violence offered to him.	In the result, I am not satisfied, on a balance of probabilities, that what he said in the car was said out of a free choice to speak or to remain silent.	It is, therefore, inadmissible in evidence on the trial of the offences on which he has been arraigned.

As I have said, upon arrival at the Police Station, Johnny was placed in an interview room where subsequently he was interviewed.	The interview took place in the presence of his mother, Doreen Carroll, who had by then come down to the Police Station.	The interview commenced at 8 minutes to



5 in the afternoon and concluded at 23 minutes past 7 that evening.	In it, the accused, Johnny, said that he was with Frankie that night when Frankie said he wanted to break into the Legal Aid Office.		He said that he told him he would go down with him.	They thereupon went to the Legal Aid Office. Frankie grabbed a rock from Billy Goat Hill, put it in his shirt and smashed a front window of the building with it. He said Frankie went in first through the window, and he followed.		Inside, he said, Frankie found some money which he took.	They both then jumped out the front window and went back down town.	Johnny said he did not see how much Frankie got, but he thought it was about $300.	Later that evening, he said, Frankie thought there would be more money
back at Legal Aid, and they said they would go back and see. They both did so, and got back into the building through the front window; he said it must have been around about
2 o'clock in the morning.	He said Frankie went back to the same place where he had got the money before, but there was no more there.	They then looked through the filing cabinets, and took some files out which they threw into a big heap, and Frankie set alight to it.	They  both  then left, again through the front window.	I should also say that in the course of the interview Johnny was shown an iron bar, and asked whether he had ever seen that before.	In answer to further questions, he said that Frankie had picked it up the other side of the road to smash the window, that he had both the bar and a rock with him.		He was going to
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use the bar to smash the window, but he might have used it to open the cash box.

Before the interview began, Sergeant Jennings said that he had tried to ring Paul Burke of the Aboriginal Legal Aid Service to be at the interview, as Mrs. Carroll had asked, but he said he could not get through to him - he got an engaged signal.	He said he also tried to ring Lordy Bray whom Johnny had asked for when he could not get Paul Burke. Sergeant Jennings said he was told, however, that he was out
in the bush somewhere.	As it turned out, as I have said, the accused's mother, Doreen Carroll, came into the station shortly after that and she sat with the accused during the interview.

As to what happened during the interview, again there is a serious conflict between the evidence given by Sergeant Jennings and Constable Evans, and that given by the accused and his mother.	According to Sergeant Jennings and Constable Evans, what is recorded in the record of interview is a word for word account of everything that was said during it; nothing was said that was not recorded.	They further said that during breaks in the interview, they both left the interview room, leaving the accused and his mother inside together.
25




On the other hand, both the accused and his mother gave evidence that much more was said during the interview, by way of correction, prompting and suggestion by the police and which was not recorded.	They both said they were not left together at any time during it and were not given any opportunity to talk together privately.		Mrs. Carroll, in fact, said that Sergeant Jennings told her that she was not to interfere with the interview, otherwise she would be charged herself.	The accused agreed that the record of interview did accurately record what he had in fact said to the police during the interview, but he said it was not true.	He did not take any part in breaking into the Legal Aid Office that night, in taking any money from it, nor in setting fire to the-building.			He told the police that he had done so, because he was scared, and was afraid that he would be hit again at some later time.	He said he "made up" what he had told the police.		When cross-examined as to when he first told anyone that he had been struck by the police, he said it was that same night when he was being inducted into Giles House, and then he had told Mr. Brian White, a worker at Giles House, about it.	This was in fact confirmed by Mr. White who also gave evidence.	Mr. White said that he accused was very emotionally upset and frightened when he saw him about 10 o'clock that evening.		He said the accused told him that he had been taken up the north road, The Stuart Highway, "and was threatened with physical abuse, have his arms and legs broken or whatever, if he didn't
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confess to what he did, because he broke then and said 'I'm not guilty of what they accuse me of' that was the arson charge or whatever."	Mr. White went on to say that, after thinking about this for some time, he did phone the Police Station that evening, but was told that both the police had gone home.	The accused also said that he told Mr. Toyne about the incident when he saw him later at court, and he also later told his mother and sisters.

Considering this evidence as a whole, I must say, in the first place, that the account given by the accused and his mother of what happened during the record of interview impressed me as being much more likely to have been what in fact happened, than the account given by the police.	The internal evidence of the Record of Interview itself suggests strongly to me that there was a good deal of correction, prompting and suggestion put by the police to the accused.	As in the case of Hayes' record of interview, it is obvious that much of what the accused did tell the police is "made up", most importantly, of course, the method of entry and exit from the building, namely by smashing a front window with a rock, and entering, exiting and
re-entering through that window.	It is perfectly clear that
if the building was entered by anyone that night it was not entered in that way, any more than in the way that Hayes said it was entered.





Furthermore, I do not think the police made any serious effort at all to get Paul Burke to be with the accused at the interview, as the accused and his mother had asked, nor did they make any effort to get anyone else from Legal Aid.	The evidence as a whole leaves me in little doubt that the police went into that interview with it firmly in their minds to get a confession from the accused. They had made up their minds that it was he and Frankie who had committed the offences, they had no real evidence connecting them or anyone else with the offences, and they therefore needed confessions.	In that regard, I think the following question and answer which appeared in the course of cross-examination of Sergeant Jennings are significant:

"The position is this, once you have got the confession that was all you thought you needed and that was the end of the case as far as you were concerned?-- Basically, it rounded it off, did the file, because there was a hell of a work load - excuse the language - and it builds up and you have to get rid of it pretty quickly."

It therefore suited the police to have the accused's mother present, she herself having been already compromised by what she had said in the Statutory Declaration, and so being vulnerable to being charged herself.	Besides, I am satisfied that she and the accused were not allowed to be alone together during the interview, as they both said, the police believing, rightly or wrongly, that they would concoct an alibi if they had a chance to do
so.



The result was that Sergeant Jennings did get from Carroll what he regarded as sufficient confessional statements on which to charge him with the present offences, as Sergeant Taylor had done with Hayes, and the investigation of the fire and its cause was left at that.
In spite of their obvious inconsistencies with each other, no attempt was ever made to examine critically what the accused had said, or to check its accuracy against other evidence that might have been available.	A cursory examination of the building itself would have shown that Frankie's account of how entry was gained to it was not true; there were no windows on that side of the building. And an enquiry of Mr. Birch, one of the first firemen on the scene, would have revealed that in fact no windows in the building had been broken, and so entry was not gained in the way either accused had said.	The fact the police were prepared to charge both accused on the strength of those "confessions", and on them alone, and in clear disregard of the instruction contained in General Order Ql,13 (of which Sergeant Jennings appeared to have been unaware), not only reflects little credit on them, but indicates to me a willingness on their part to sacrifice the rights of the accused to fair treatment by them for the sake of an early conclusion of the case.	Both accused were juveniles, both were Aboriginals, and the charges laid against them were very serious indeed, arson carrying a maximum penalty of life imprisonment.	On all counts, they were entitled to
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have legal assistance, as indicated in General Order A12,53 (of which Sergeant Jennings was also unaware, though he agreed that it "made sense").	At the very least, they were entitled to much greater support and advice than in fact was allowed them.	To say, as Sergeant Jennings said in the evidence cited above, that a confession from Carroll, one having already been obtained from Hayes, would "round off" police investigations into the fire sums up, in my view, what I clearly apprehend to be the police attitude in the interviews with both the accused.	Doubtless, they had a heavy workload at the time, and I have no doubt they were under some pressure to lay charges both in respect of the Legal Aid Office fire and the Memorial Club fire, the latter being still unsolved after six months.	But no pressures of that kind can justify a disregard of proper police procedures in investigating an alleged crime, and certainly not a disregard of safeguards designed to ensure fairness in the interroga'tion of a person suspected of having committed
a crime.


In the end, then, in the Case of Carroll, as in the Case of Hayes, I am left in very considerable doubt whether the confessional statements made by him in the record of interview were voluntary, and, accordingly, I am not satisfied, on a balance of probabilities, that they were.
They are therefore inadmissible on his trial.

