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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No. 856 of 1988	In the matter of the LEGAL PRACTITIONERS ACT


AND:

In the matter of
PATRICK DESMOND MALLETT an
applicant for admission as a legal practitioner




CORAM:	ASCHE C.J., NADER and KEARNEY JJ.



REASONS FOR JUDGMENT
(Delivered 1st March 1989)



ASCHE C.J.:	The applicant, Patrick Desmond Mallett, applies to the Court for three orders:

	That the period for which the applicant is required to render service in accordance with the articles of clerkship be reduced from 12 months to 8.








	That he be regarded as a person entitled to apply under S. 11(5) of the Legal Practitioners Act.


	That he be admitted to practise as a legal practitioner of the Supreme Court.


The applicant states that he commenced external studies for a Bachelor of Laws degree from the Queensland Institute of Technology on about l February 1982 and on
21 April 1982 he commenced articles of clerkship with a solicitor in Toowoomba in the State of Queensland, those articles being for a period of 5 years.	On 11 May 1984 he ceased service under the articles of clerkship in order to commence full time legal studies, and he exhibits to his affidavit a deed of release from those articles.

From 1984 to 1986 he was a full time student at the Queensland Institute of Technology.	On or about 14 February 1987 he commenced employment as a law clerk with Messrs Ward Keller of Darwin.	He ceased employment with Messrs Ward Keller on 10 June 1988 and commenced articles of clerkship with Mr Raby of Messrs Loftus and Cameron.

He obtained the degree of Bachelor of Laws from the Queensland Institute of Technology on the 22nd day of September 1988.	In passing, I think I should say that
s. 11(1)(a) of the Legal Practitioners Act is unfortunately


'.


worded because it allows a person to be considered as having educational qualifications prescribed for admission as a legal practitioner if, (a), he has been admitted to the degree of Bachelor of Laws at an Australian university.	It appears that, at the time when this Act was originally passed, there was no other institution other than a university which could have granted a degree of Bachelor of Laws.

It is common ground that the Queensland Institute of Technology has been, for many years in Queensland, an institution which is empowered by the laws of Queensland to grant a degree of Bachelor of Laws.	I understand that there is at least one other institute in Australia which grants a degree of Bachelor of Laws.

Since there is no suggestion that such a degree from an institute is in any way inferior or lacking the appropriate basis of legal training than that granted at an Australian university, it seems to me that the Act should be amended to provide that after the words in S. 11(1)(a) that "he has been admitted to the degree of Bachelor of Laws at an Australian university", should be added the words, "or such other institution as is recognised in the appropriate State or Territory as having the power to grant such a degree".





In fact I understand that, as from 1 January 1989, the Queensland Institute of Technology has become the Queensland University of Technology so that persons possessing degrees from that body in the future will have no difficulties so far as this Act is concerned.

However, although that seemed to be a difficulty before the Court on the occasion when this application was first made, and indeed the applicant was given leave to withdraw his application at that time, there is now before the Court a report of the Legal Practitioners Admission Board dated 1 March 1989.

I think I should recapitulate and say that the original report before the Court read, so far as relevant:

"In	the opinion of the Board, the applicant was not a person who under section 11(4) was entitled to be admitted because he had not complied with the requirements of section 11(2)(b)(i) of the Act in that he has not completed the terms of service under articles of clerkship and therefore the Board could not say he had rendered satisfactory service. In the opinion of the Board, there are no grounds upon which the Court might be satisfied that the applicant is not of good fame and character."


That, as I say, has now been supplemented by the report of 1 March 1989.	That reads as follows:

"The Legal Practitioners Admission Board has further considered the application for admission to practice by Patrick Desmond Mallett.	At the time of the Board's last report the Board was, and after





that further consideration the Board is, of the opinion that the applicant has attained a level of education in law which the Board is satisfied is recognised by, under or pursuant to the law in force in Queensland as a sufficient level of education, not counting articles of clerkship, for the purpose of gaining admission as a solicitor of the Supreme Court of Queensland.	In the opinion of the Board there are still no grounds upon which the Court might be satisfied that the applicant is not of good fame and character."



That certificate is signed by the Chairman of the
Board.



Now, the provisions of S. 11(1) provide three ways in which a person can be deemed to have the educational qualifications prescribed for admission as a legal practitioner.	The first of those circumstances
{sub-s. l{a)) is the one to which I have already adverted, namely that he has been admitted to the degree of Bachelor of Laws at an Australian university.	That, for the reasons I have already set out, does not apply here.

Sub-section l{b) does not apply, but sub-section l{c) reads in this way:

"He	has attained such other level of education in law which the Admission Board is satisfied is recognised by, under or pursuant to a law in force in the Commonwealth or in a State or Territory of the Commonwealth as a sufficient level of education, not counting articles of clerkship, for the purpose of gaining admission as a barrister or solicitor of the High Court of Australia or the Supreme Court of a State or Territory and the period or further period, if any, that he is required to serve under Articles of Clerkship for
admission to that Court as at the time of hearing the application for admission to practice as a legal practitioner of the Court does not exceed
12 months."


Now, the Certificate of the Legal Practitioners Admission Board should in my view, be almost invariably accepted by the Court as evidence of what it states.	It may be that in some exceptional circumstances the Court may take the view that, notwithstanding that certificate, the Admission Board has, in some way, acted outside its authority or has not given proper consideration to the matters put before it; but, in my view, it would need to be an exceptional case before the Court, in the exercise of its overall control of these matters, would intervene.

It would be inappropriate otherwise for the Court to question a certificate given by that very body which is set up to examine that very question as to whether a person has the educational qualifications prescribed for admission.

In my view, therefore, in the circumstances of this case, the Court need not go beyond what the Legal Practitioners Admission Board has certified.	I should also note that we have been informed that, before the Board, there were, inter alia, two certificates signed by the secretary of the Solicitors Board of Queensland and the Barristers Board of Queensland respectively, certifying that the LL.B. obtained from the Queensland Institute of
Technology is a sufficient form of academic qualification for entry into articles of clerkship or admission as a solicitor or barrister of the Supreme Court of Queensland.

I do not propose to go any further into what was before the Board, for the reasons I have already set out. It is not normally for the Court to investigate the way in which the Board comes to its conclusion.

If that is correct then, the next subsection of
s. 11 reads as follows:

"(2)	Subject to the succeeding provisions of this section, a person is entitled to apply to the Court to be admitted to practise as a legal practitioner of the Court if

( a)



(b) (i)





(b) (ii)
 he has the educational qualifications prescribed for admission; and

he has rendered satisfactory service under the articles of clerkship entered into by him in accordance with this Act for the period that those articles require him to render service; or

he has completed, after obtaining the prescribed educational qualifications for admission as a legal practitioner, a course of legal education of not less than 6 months duration prescribed for the purpose of this sub-paragraph.



It seems again to be common ground that subsection (2)(b)(ii) has no application here.





Under S. 11(2), therefore, I would be satisfied, by reason of the Board's certificate, that he has the educational qualifications prescribed as a legal practitioner.

It remains, therefore to determine whether, in the circumstances set out by the applicant, the Court should
abridge the time for which the applicant is to serve articles of clerkship.	Under s.	39(2):

"The Court may, upon the application of a person, order that the period for which the person is required to render service in accordance with articles of clerkship shall be less than 12 months."

It may be that if the Court were to apply s.	11(5) that a formal order in relation to S. 39(2) may not be necessary.	S. 11(5) reads that:


"On	an application for an order under this subsection by a person who satisfies all the requirements of this section, except the requirement of subsection (2)(b), (i) or (ii), the Court may, if it is of opinion that, notwithstanding the failure of the applicant to satisfy that requirement, special circumstances exist that justify the making of an order under this subsection, order that the person be regarded as a person entitled to apply under this section to be admitted to practise and upon the making of the order the person shall be deemed to be a person who is entitled so to apply."





Then, if such order is made, S. 11(4) follows that:


"If	the Court is satisfied that he is entitled to apply to be admitted, and that he is of good fame and character, the Court shall then admit the applicant."


The applicant has set out, as I have already mentioned, that he has served for some period under articles and that he is presently serving under articles, and that, in addition to that he has had other experience as a law clerk.

He summarises those matters at paragraph 6 of his affidavit sworn on 22 November 1988, where he says that he served under articles of clerkship in Queensland for over
2 years, he served as a law clerk with Messrs Ward Keller for 15 months and served under articles of clerkship with Mr Raby for a period of over 5 months, (which now would be some 7 or 8 months), and he says he will continue to be employed with Messrs Loftus & Cameron for at least another year.

In an affidavit sworn on 27 February 1989 he sets out further the sort of matters in which he has been engaged, and they indicate a broad range of activity in various fields of the law.







Bearing in mind that what is required is service of one year of articles it seems to me that the applicant does satisfy the special circumstances set out ins. 11(5) and, in addition, is a person for whom the Court may in its discretion, pursuant to S. 39(2), abridge the period of articles.


It does not seem to be appropriate to attempt to define the expression: "special circumstances".	The very phraseology implied there indicates that a wide range of situations may be put before the Court to justify special circumstances, and it would not, in my view, be proper for this Court to attempt to circumscribe that by laying down rules as to what the phrase might involve.	It is sufficient that, in my view the circumstances set out do constitute "special circumstances".

It may be, therefore, the Court should be satisfied that the applicant is entitled to be admitted to practise, either by applying S. 39(2), or under S. 11(5), or by a combination of both, so that his period of articles should be reduced, and, following that, that the Court find that special circumstances exist which justify the making of an order that he be entitled to apply to be admitted to practise.

Accordingly, therefore I would order:

,,



	that the period for which the applicant is required to render service in accordance with his articles of clerkship be less than

12 months.


	that special circumstances having been established, the applicant be regarded as a person entitled to apply under S. 11 of the Legal Practitioners Act to be admitted to practise and therefore deemed to be a person who is so entitled to apply to be admitted to practise.


	that the Court is therefore satisfied that the applicant is entitled to apply to be admitted to practise, and is of good fame and character.


	that accordingly the applicant be admitted to practise as a legal practitioner of this Court and his name be entered on the role of legal practitioners of this Court.







NADER J:	I concur with the reasons and the orders proposed by the Chief Justice.
KEARNEY J.:	I respectfully agree with the observations and conclusions of the Chief Justice and the orders he proposes. I should add that I hold to the views that I expressed on Monday in the application of Michael Platzer, as to the
limited scope of s.11(5) of the Act, despite the wide wording of that subsection.	This is of course a very different set of circumstances  to those which obtained in Mr Platzer's application.	There can be no concern in this case that the public interest in having only properly qualified and experienced persons admitted to practise as legal practitioners will not be met.	The applicant's previous practical experience under his articles of clerkship with Mr Dean in Toowoomba in Queensland, and as a law clerk in the Northern Territory with Messrs Ward Keller, coupled with his 8 months as an articled clerk in this jurisdiction under Mr Raby, indicate that he has had the requisite practical experience under proper tutelage for the Court to be satisfied that he is a proper applicant.

As I say, I concur in the orders proposed by the Chief Justice.

