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kea890057
IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
No.sec 138/1988
 






BETWEEN:
THE QUEEN

AND:

JONATHAN PETER BAKEWELL



CORAM:	Kearney J.



REASONS FOR RULING OF 28 APRIL, 1989
(delivered 10 May 1989)



The application


These are the reasons for the ruling of 28 April on whether certain evidence then intended to be adduced by the Crown during the trial, should be admitted into evidence.

On 4 April 1989 the applicant was arraigned on an Indictment containing four counts, including a count of murder, to each of which he pleaded not guilty. Before a jury was empanelled Mr Mildren QC, pursuant to s.26L of the Evidence Act, sought a decision on whether certain evidence which he understood the Crown intended to adduce, was admissible, or should be admitted, in evidence during the
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trial. He sought to exclude "all of the confessional material", which he identified as including "the video tapes, the re-enactment, the record of interview". I embarked upon a voir dire to determine that question. Evidence was adduced on the voir dire over about 4 days; addresses occupied 2 further days. During the course of the voir dire it became necessary, due to certain television publicity given to those proceedings, to postpone the trial before the jury until 10 May when a new jury panel would be in attendance. The voir dire concluded on 11 April; I reserved my decision. On 28 April I ruled as follows:-

"I rule today upon the admissibility of certain evidence intended to be adduced by the Crown during this trial. The admissibility was challenged during proceedings on the voir dire, extending from
4 April until 11 April.
I will not publish the reasons for this ruling until the trial has concluded, unless counsel specifically request that I do so and unless there appears to me to be good reason for doing so.
I rule as follows: l. I consider that on the balance of probabilities the applicant's confession obtained in the record of interview made in  Alice Springs was voluntary and therefore admissible. I decline to exercise my discretion to exclude that confession from the evidence to go before the jury.
	The video tapes of the partial read-back in Alice Springs of the record of interview and of the later  proceedings  in  the  Watchhouse   at Alice Springs are admissible in evidence and are not excluded from the evidence to go before the jury.
	The video tapes of the read-back in Darwin of the record of interview and the video tapes of the re-enactment of the alleged crime in Darwin, including the scenes both at the flat and in a
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nearby street, are excluded from the evidence which should go before the jury in this trial.
Those are rulings which I now make.

There are other matters which I have considered and for which I believe were not, in fact, sought to be the subject of rulings, so I haven't dealt with them. If there are in fact other rulings sought, counsel can raise them with me."


Mr Mildren then raised the question whether the tape recording made at Berrimah Gaol on Monday 29 February, Exhibit P7 should also be excluded from the evidence to go before the juryi I ruled that it should be excluded.

I prepared these reasons for the ruling at the time it was given but, as then stated, proposed to delay delivering them until the trial had concluded.




The general factual background and the applicant's case


It is convenient to set out the general background which gives rise to questions of admissibility of evidence, by adopting the factual outline given by Mr Mildren in his opening on the voir dire, viz:-

"	the offences were alleged to have taken place
••• in the early hours of	a	Tuesday	morning,	23 February.
The	police carried out obtained statements from	a particularly	witnesses from
 a number of enquiriesi number of witnesses, people who had resided
4
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at Flat 2, 123 Playford Street, Fannie Bay. The accused had been living in Flat 2. Flat 1 was the place where the deceased was found, and she was
	found on the evening of Wednesday 24 February. By [Friday] 26 February, police enquiries were such that they were seeking to interview the accused and had sent out effectively an all points bulletin to police stations throughout the Northern Territory, and had made a number of enquiries trying to locate the accused who turned up in Alice Springs ••• early that morning [he] had purchased a bus ticket to Adelaide from the Greyhound Bus people, who had earlier that morning [that is, Friday] been approached by the police with a description of the accused.

the evidence .•• will be that the police at Alice Springs were notified and the accused was invited to go to the police station at Alice Springs at 12.21 pm that day. [They arrived at the Police Station at 12.30pm] He was taken to the CIB interview room.   I should say that there was also a conversation with the accused at the Wishbone Chicken shop at about 12.21 when he was asked to go to the police station. There was a further conversation when he arrived at the police station at about 10 minutes to 1. [This was a conversation with Detective Nixon; meanwhile Detective Liebelt had notified Darwin Police that the accused was at the Alice Springs Police Station.]
A record, or interview, was conducted later that afternoon, involving Detectives Nixon and Liebelt [sic, Green]. This interview was mainly concerned with ascertaining the accused's whereabouts on the evening of the alleged offence [the night of Monday
22 February]. The accused gave an account, the effect of which was that he was in Katherine on that particular night.
Now, in the meantime, the 2 detectives from Darwin CIB, Detectives Sodoli and Chapman, had been instructed to fly to Alice Springs to interview the accused as I understand it, the instruction given to them was at about 1 pm that day.
None of the early discussions was accompanied by any warning, even though it's our case that the police knew, and must have known that he was he prime suspect. It's also our case that the police in Alice Springs were not going to let the accused go, under any circumstances. This was a case, Your Honour, that had been widely reported in the
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press and on television. It was receiving a lot of attention.••

Detectives Sodoli and Chapman arrived in Alice Springs at about quarter to 4 that afternoon [Friday]. Now, in the meantime, the accused's bus had left Alice Springs the bus that he had purchased a ticket for, and there was some to-ing and fro-ing between the police officers and the Alice Springs police [sic bus] station about arranging for him to catch a later bus, effectively. This was what was being suggested to him. In truth, however, it will be our submission, that the Alice Springs police had no intention of letting him catch a later bus, that they were deliberately stalling the matter until the police from Darwin could arrive to carry out an interview, and in particular that they hadn't informed the accused really what was going on.
When Detectives Sodoli and Chapman arrived, it'll be our case that they were informed as to the nature of the statement that the accused had made already to the police, and they then proceeded to interview the accused, not immediately in the form of a record of interview, and ask him questions, again about his whereabouts. Again no warning was given   During the course of that conversation, the accused made certain admissions, and then a record of interview was started, which commenced at
5.30 in the afternoon, and finished, Your Honour, at  half past 2  in  the  morning  [of Saturday 27 February]•
..• at that stage there was a video brought into the interview room and a number of questions were asked relating to the conduct of the record of interview, in the usual fashion, and they were videotaped.
At about 3 [am] the accused signed the record of interview, having also partly taken part in a read back of part of the record of interview. He declined to be involved after about 5 pages of the record of interview. It was very lengthy. 20 [sic, 5] pages had been read to  him  by  Sergeant Green.
At about 3.20 [am] he was taken to the Watchhouse, formally charged, and that process was also the subject of a video taping. He was refused bail by the police officer there, who I think was Sergeant Green as well. He was charged with the present offences. He was offered, for the first time, the
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declined. He was told that he had the right to be taken before a magistrate or a justice in relation to bail, which he also declined.

There was then a discussion about whether he was prepared to accompany the police officers, Sodoli and Chapman, to Darwin to assist them with their further enquiries of the matter. He was invited also to participate in a video re-enactment which he declined, but he said that he was willing to assist the police in the furtherance of their enquiries, and at 4.30 [am] he was placed in the Watchhouse.


He	claims	that	at	about	9.30	am	[on Saturday
27 February], he was removed from the cells, given a shower and taken to the airport, and his instructions to me are that he was given a meal at that stage. He was taken in handcuffs on a commercial flight from Alice Springs to Darwin. He was met by the police, police constables accompanied him on the plane, and they were Messrs Chapman and Sodoli as well, and [he was] taken to the Berrimah police complex where he was placed in an interview room. That appears to have occurred at around about twenty past 12 [in the afternoon] on the Saturday [27 February].
There was accused's read-back.
 then	a	conversation	relating	to	the willingness	to	participate	in another
That conversation was with Mr Sodoli.
The read-back occurred, starting at about 2 pm and that was video taped. Another police officer by the name of Tilbrook read the record of interview to him, and that finished .•• at around about 3 [pm] or a little after.
There was then a conversation between the accused and Sodoli if he would like to participate in a video re-enactment. The accused's instructions are that he did not wish to do soi nevertheless, he was taken in a car, he says believing that they were going to the hospital for the purpose of giving samples of blood and hair, but in fact they went to the flat at 123 Playford Street. There a video re-enactment took place. After that had finished - that started, by the way, at 3.58 [pm] and finished at 4.17 [pm].
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After that police	to
 had	finished,	the	accused	took	the a place in Fannie Bay, a nearby street,
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where the police were shown of	cloth,	that	he	said That was also video taped.
 a torn sheet,	a	piece that	he had put there.
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He was taken to the Darwin Hospital at 5 [pm], given [sic, gave] some samples of blood and hair, then taken to the CIB, fingerprinted and photographed, and at 7.30 [pm] was given a meal and allowed to make a telephone call to Adelaide; placed in the Watchhouse cells at 8.30 [pm]. On the next day, Sunday 28 February in the morning, he was visited by Detective Chapman who took some details from him concerning schooling, childhood, priers and such like matters, presumably for an antecedent report. On the Monday at 10 [am], he was taken before a magistrate for the first time, and the first communication with a solicitor was arranged shortly before then.

Now to the specific matters. It will be alleged that the accused was not  informed  by  the  Alice Springs police that the Darwin CIB were corning. That he was delayed and detained for the purpose of being interviewed by the Darwin CIB. That he had, on a number of occasions, requested that a solicitor be provided to him; he was told words to the effect that such was being arranged, but in fact no such arrangements ever came to fruition.
He says that at the time when he began to discuss with Detectives Sodoli and Chapman [at Alice Springs Police Station on Friday afternoon] his whereabouts on the Monday, and early hours of Tuesday, that he had his foot stomped on by Detective Chapman; he had his hand punched by Detective Chapman on 2 occasions; that he was backhanded or slapped in the face, once on the forehead and once on the cheek by Detective Sodoli.
He will say that during the course of the record of interview he was provided with cans of beer; green cans, I'm told, about 6 or 8 in number.
... That his bus ticket was taken from him. I should indicate that his version of the conversation which occurred at the Wishbone Chicken is different from that of the police. In particular, he denies saying words "that's heavy, that's murder" and "this is the big one". In order to put that into context Your Honour would have to know what the whole conversation was. I merely point that out now so that you know that that's in issue.
8
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He says that the police arranged a search of his bag and uplifted it from where it had been left, [in Alice Springs] without his permission, no warrant was produced to him, that he had no meal after being placed in the cells at 4.30 [am on Saturday 27 February]. It will be submitted that in the circumstances the police had no authority to do anything else  but, having  effectively arrested the accused, at least by the time when Detectives Chapman and Sodoli had heard his false account, •.. take the accused before a magistrate. I should say that I remind Your Honour that that opportunity was not offered to him until half past 3 in the morning [of Saturday 27 February] when the record of interview was completed.
It will be submitted the police had no authority to take the accused from Alice Springs to Darwin.


[Mr Mildren then referred to Williams v The Queen (1986) 161 CLR 278 and continued:]
It's our submission that clearly an arrest and a charge having been made by 3.30 [am on Saturday 27 February], the only purpose for which the police were entitled to hold the accused was for the purpose of bringing him before a justice; that could have been done in Alice Springs. It wasn't necessary to bring him to Darwin for that purpose; the purpose of bringing him to Darwin was solely for the purpose of carrying out further enquiries, and that clearly was unlawful.
Even on his arrival in Darwin, there was no effort to bring him, in any event, before a magistrate or a  justice,   until   the   following   Monday [29 February].


My instructions in relation to [the question of a solicitor] are that he asked on a number of occasions for a solicitor, and was given by the police officers to whom he made that request - were Nixon, Green and Sodoli, words to the effect that: "We are attempting to arrange it." And later on, _I think on the last occasion he asked, his instructions are that he was told: "Well we are still attempting to arrange it, but it's getting
rather late."
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Your Honour,	the	accused	was,	in	all,	in custody	of the police for - if one counts the from 12.21 [pm] on Friday 26 February,		which be our case, a total of nearly 70 hours•••.
 
the time will

The time between his apprehension at 12.21 on the Friday, and the time when the processes of the investigation were completed on the following day, on Saturday at 7.30 pm that day, occupied a total period of 31 hours. During 25 of those hours, the accused was either in the process of interrogation, or being brought by aircraft or vehicle, either to Darwin or some other place, to participate in further enquiries. At the most he had less than
5 hours rest.



The accused will also say that he was promised bail if he cooperated during the record of interview, and  that  that  doesn't   appear   in  the  record of interview, by Constable Sodoli. That the record of interview doesn't accurately specify the toilet breaks. He is unable to say how many he had, and the record of interview, in fact, shows 6. But his instructions to me are that there were quite a lot more than that. He alleges that, prior to participating in the read-back in Alice Springs, he was told by Sergeant Green in Alice Springs, and by Detective Sergeant Sodoli in Darwin, that the film couldn't be used in court.


That when he was first asked in Darwin, having already refused to do the video re-enactment in Alice Springs, he declined; he was offered beers and bail if he participated, and he alleges that whilst being taken to the flat Sergeant Sodoli threatened to shoot him while trying to escape unless he co-operated. That operated on his mind and worried him and caused him to consent to taking part in the video re-enactment.
He also alleges that at the time when he was asked [on Saturday 27 February] to participate in the read-back in Darwin by Mr Sodoli, he initially refused; that Sodoli hit him on the nose which bled, and that he wiped his nose with a cloth towel which he later tore into half and threw into a bin, the bloodied half. Sodoli said: 'You're not going to mention that?', he said: 'No; no', and later said: 'Look, I've chucked it out'.
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It's our submission that the court ought to find that the accused's participation in the record of interview and in the subsequent video re-enactment and video read-back were not voluntary. That if we are unsuccessful in relation to that, that in any event you ought to, as a matter of discretion, exclude them, having regard to the prejudicial nature of those admissions, to the accused•.."


I turn to the evidence given on the voir dire.





The evidence


Mr Liebelt said he had been a Detective Sergeant of Police at Alice Springs in February 1988. He testified that the Alice Springs Police had received a Telex (Exhibit D2) on Thursday night (25 February) from the Darwin Police. This Telex gave a description of a man named as "John Peter
Bakewell"	who	was "wanted for questioning" re the death of
I/
Anne Marie Culleton [sic] at Darwin on 23 February 1988; it said "if located contact Darwin C.I.B. urgently". Having received some information on Friday 26 February he followed a person of that description to premises known as the Wishbone Chicken. He was accompanied by Detective Nixon. He spoke to the man when he came out of the shop. He gave the following account of what was then said:-


I said:	'My	name	is	Detective Sergeant Liebelt from the Alice Springs CIB.'	I displayed my ID.	I
said:	'How What's up?'
 are	you?'	He	said:	'All	right. I said:	'Is your name John Bakewell?'
He	said:
 'Yes.'	I	said:	'Is	your	name
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Jonathan Peter Bakewell?' He replied: 'Yes, it is.' Then I said to him - I said: 'Look, we're investigating a crime which occurred a couple of nights ago, and I'd like to have a bit of a talk to you about it.' He said: 'I don't know anything about any crime.' I then said to him: 'Have you just travelled from Darwin?' He said: 'Yes, I have.' I said: 'Look, we're investigating the death   of   a   girl   by   the   name   of   Anne Marie Cullerton, who was found dead in her flat, a couple of nights ago.' He said: 'That's murder man, that's heavy.'


I said: 'What's murder?' He said: 'That dead  girl being found like that.' I said: 'Well look, the police station's just up around the corner up the street, I'd like to have a talk to you there about it.' He said: 'I've got a bus to catch, you know. I don't know if I've got time.' I said: 'Well if it all sorts out all right, I don't believe your bus goes for a little while. It shouldn't take long and you'll still be able to catch your bus.' He said: 'Well, all right then, I guess it's all right. But it's heavy, man. This is the big one.' I said: 'Well, we'll see about that.'"


Mr Liebelt testified that the 3 of them left the Wishbone Chicken at 12.21pm and arrived at the Police Station at about 12.30pm. He then telephoned Sergeant Moseley of Darwin Police at about 12.35 to 12.40pm, advising that the accused was at the Police Station. He said he offered the accused some lunch. He then wrote up his notes of the conversation at the Wishbone Chicken.

Detective Senior Constable Nixon gave evidence to the same effect. He said that the accused declined the offer of lunch.
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Both witnesses were cross-examined; it was suggested that the accused had never used at the Wishbone
Chicken words to the effect "That's heavy, man. That's murder" and "It's heavy, man. This is the big one.•. Both Police Officers affirmed that he had used those words. The accused later testified and said that he had not.



Detective Nixon testified that at about 12.50pm, that is, some 20 minutes after they had arrived at the Police Station, and after contact had been made with the Darwin C.I.B., he had a conversation with the accused in the interview room, along the following lines:-

... To the best of my memory, the conversation went as, I said: 'My name is John Nixon, and what is your full name?' He said: 'Jon Peter Bakewell.' I said: 'What is your date and place of birth?' He said: 'l September 1961, in England.' And I believe he said: 'What's the go. My bus leaves soon.' And I said: 'They [this must be a reference to the Darwin C.I.B.] all wish us to talk to you about your moves in Darwin, and your movements since you've left.' Then I said - part of the same question, I said: 'Have you been in trouble with the police before?' And I believe he said, from memory: 'That's where I'm headed, back to Adelaide to see my parole officer.' Then I believe ... he said: 'I got out of gaol last year' and I said: 'What date was this?' He said: '9 November'. This had been 1987. I said: 'What's the name of your parole officer?' He said: 'Her first name's Adeline. I don't know her last name.' I said: 'What were you in gaol for?' He said: 'Me and another bloke robbed - robbed someone, but this was in 1980. They only caught me last year. That's why I'm go - go back to Adelaide, to see my parents first, then I'm going to see my parole officer.' I said: 'Well, [I'll] just ring Adelaide and see if they wish to extradite you.'
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He	said:	'I'm somebody meet my bus?' your word for that.'"
 going	there		anyway.	Can't I	said:	'I've	only	got



Detective Nixon said that he then left the room at about 1.05pm and telephoned the Parole Officer Adeline Nitscuke in Adelaide. He said he returned to the interview room at about 1.40pm. His testimony continued:-

"I believe I said: 'I've contacted your parole officer and she has stated there is a warrant in existence for breach of your parole and that she'll get back to me regarding extradition in a while, if it's been approved or not.'


I believe he stated that he didn't think they would extradite him because he was going there anyway. Then we had a discussion about him catching his busi he was worried about missing his bus, which I believe he said left at 2.30 pm [that is, in some
50 minutes.]


I stated to him	••. he should be able bus	but in any case he should be able back on the ticket he's got.		As	he about	this,	I	stated:	'Well, we'll with Greyhound for you', at which time a	Greyhound	ticket	and		I	left the believe Sergeant Green did.
 to catch his to get money was worried go and check he handed me office, as I


Shortly after making the phone call to Greyhound I returned to the interview room where I informed Bakewell that I had made a phone call to Greyhound. They Greyhound had stated to me that they would get back to me about the ticket. I said: 'In any case, there shouldn't be any problem with you travelling or getting your money back or travelling at a later date on the ticket as it has been prepaid'."
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He said that he had returned to the interview room with Sergeant Green. He agreed that this would have been about 2.10pm. He made notes of a conversation  which Sergeant Green then had with the accused.  In broad terms, it concerned the accused's movements in Darwin, and after he
had left Darwin. In the course of this conversation, he said, the accused said that he had arrived in Darwin about 3 weeks before, had stayed for 3-4 nights in the previous week [that is, the week commencing Monday 15 February] at  the fl&t of "Don"  and "Col", not far from the Parap Hotel; it may be noted that this clearly later was identified as "Flat No.2", a flat adjoining the flat where the deceased's body was found. Detective Nixon said that the accused said  that he  had  taken  a  Greyhound  bus  from  Darwin  on  Monday 22 February; had spent Monday night at Katherine, Tuesday night by the roadside, Wednesday night at Tennant Creek and Thursday night near Alice Springs.

At about 2.40-2.45pm, Detective Nixon said, he was telephoned by the Parole Officer from South Australia. He took the call in another room. He was told that a  warrant had issued in South Australia for the arrest of the accused, and the Parole Board had approved his extradition to South Australia. He said that he told Sergeant Green about this and Sergeant Green then spoke as follows to the accused:-


"He	informed	him	that	the South Australia		had		approved
 
Parole	Board	in his	extradition to
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South Australia, but it would have to wait until [the] warrant arrived tonight, and his reply was: 'Oh fuck.' Then Sergeant Green spoke to him. He said, I can't remember exactly what he said, but it was in relation to: 'Did Bakewell mind remaining whilst we waited for the warrant?'
And Bakewell replied: 'Might as well - might as well stay and sort it out.' Then the conversation about the persons his movements to Darwin continued."


He agreed in cross-examination that if the accused had then wished to leave the Police Station, "certainly the South Australian matters would have had to be taken into account". He said that there never was any guard on the interview room and that the accused had never in fact sought to leave the Police Station.

He said that in the course of this further questioning the accused indicated on a rough map drawn by Sergeant Green, Exhibit P6, where he believed the flat [that is, Flat No.2] was located in Darwin. The conversation then concluded, at about 3.10pm.

He said that he was told at about 3.45pm that the two detectives from Darwin had arrived. Later he was instructed to go to the Saint Vincent de Paul Hostel in Alice Springs where he collected the accused's duffle bag, and brought it back to the Police Station where it was searched.
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He stated that all he knew about the accused was that he was wanted for questioning.  He denied that it was his job to ensure that the accused did not slip away before the Darwin detectives arrived. He denied that during his conversations with the accused, the latter had said at any time that he would like to see a solicitor.  He agreed that he had made no note of the following exchange, during the last conversation with the accused, which he testified had nevertheless occurred:-


"ACCUSED: That's murder.	That's	heavy. know if I should speak to you.
GREEN:	Well that's up to you."
 
I	don't



He said he had "no particular reason" for not noting these words, and considered that he had simply forgotten  to mention them at the committal.

He said he knew of two Justices of the Peace in Alice Springs "off the top of my head", but that Friday night was the most difficult night of the week to secure the services of a Justice. He had made no effort to bring the accused before a Justice.

He said that the accused had never been cautioned in his presence.
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The next witness was Inspector Green who had been a Detective Senior Sergeant and in charge of the Alice Springs
C.I.B. in February 1988. He said that he first spoke to the accused in the interview room a little after 1pm; this must have been after the Nixon/accused conversation which ended at 1.05pm. His testimony was:-

"I introduced myself, I said: 'I'm Detective Sergeant Green, I'm the boss of this section; how are you going?', and he said: 'I'm all right, has that other fellow got onto my parole officer yet?' I said that: 'he was contacting her now', and he said that that would be right, there wouldn't be a problem with his parole, that he'd be able to go back to Adelaide and that everything would be all right. I said: 'We'll see what happens'. He said: 'I'm sure it will be all right'. He said: 'I have to get back to Adelaide, I want to go and see my olds before I go and speak to her', referring to his parole officer, and: 'Before I go in'. And I said: 'Well, we'll wait and see what happens'. He said: 'I'm sure it will be all right'; that he had a bus to catch and I said: 'Well, if you'd just like to hang on-' words to the effect if he just likes to wait we'll see what happens, and I then left the interview room. I asked him if he would like a drink; he already had what looked like a cup of tea, and he asked me for a drink of water which I provided for him."



I then went and made - spoke to Nixon to find out what he'd found out during the phone calls and I also spoke again to Darwin. About 20 minutes later I 10 20 minutes later, I returned to the interview room with Detective Nixon [this would be at about 1.40pm] and Detective Nixon then spoke to Bakewell in my presence, and he said that he'd spoken to his parole officer in Adelaide and that she said that there was in fact a warrant in existence [in South Australia] for his arrest, and that she was going to make enquiries to see whether extradition would be considered. He said that there would be no worries, that they wouldn't want extradition, that he'd done it before, meaning that
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he'd not necessarily followed the instructions of his parole officer and that he'd handed himself in and it'd all worked out all fine without him having to be arrested or anything; that was what he was implying to me - to us.

He wanted to know what was going to happen with his bus ticket, and that he had a bus to catch at 2.30. We said we'd check with the bus company to  make sure that there wouldn't be any problem, and I knew myself that there would be no problem with his bus ticket, because if there had have been then I would have made arrangements to purchase one for him. We then left the  interview  room  again,  and Detective Nixon took Bakewell's bus ticket  with him, and went and made some phone calls to the bus company.

What did you do?---I left the interview room again with him, and - - - That's with Nixon, you're talking about?---Yes. Bakewell remained in the room. He - about 20 minutes or so later on I again returned to the interview room with Detective Nixon [this would be about 2.10pm] and Nixon spoke to him and said that he'd spoken to the bus company and that there'd be no problems with his ticket, and Bakewell implied that there would be no worries with him returning to Adelaide and that; we said we'd have to wait and see what would happen.  I then said to Bakewell that: 'As you  know,  I'd like - we're making enquiries in relation to the death of a girl in Darwin and I'd like to ask you some questions in relation to your movements since you left Adelaide.' And he said: 'That's  heavy man, that's murder, that's heavy. I don't know whether I should talk to you.n


He then recounted what had occurred during the first break in this conversation (of which Detective Nixon had made notes), viz:-

"At about 2.30 [pm] we left the interview room, Detective Nixon and I, and he received a phone call from South Australia and he then told me what the content of that conversation was about. I rang Darwin and told them that extradition would be approved by South Australia, and had some discussion about that and then I told them what I'd
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been		talking		to		Bakewell about, and they gave me some information in relation to some names and that that	could be perhaps put to Bakewell, and they gave me some information that they believe may have been	associated with his movements.			And there was discussion that should	the	warrant		arrive		[from South			Australia]			the		wording		of		the warrant arrive,		then	we	would		proceed	to		take	out		a provisional	warrant	and		arrest Bakewell on that. And that there was - established in my own mind	at that	time that should Bakewell indicate to me that he would leave the police		station,		then	I		would stop him because of the information I had from South Australia and that I would indeed arrest him.
About what time was that?---That decision was made at 2.30 and 2.45, and at 2.45 I returned to the interview room and I informed Bakewell that the extradition to South Australia had been approved by them and that there was not much more we could do until the wording of the warrant did arrive. And I asked him - he was disappointed about that, and I asked him if he was prepared - happy to stay with us and get it all sorted out and he said that he was. He then asked was there any chance of him returning to Adelaide, and I said that you never know, there's always - I said: "you never know, we'll have to wait and see what happens", and I then continued in my conversation with him in relation to people he knew in Darwin and his movements since leaving Darwin since leaving Adelaide. That conversation went to about
3.10 pm, and at that stage Detective Nixon and I left the room. I've got a feeling he was provided with another cup of - more water to drink he wasn't too happy about our tea - and that was the last conversation I had between Nixon, Bakewell and myself.•..about quarter to 4 I was advised in my office that Detective Sodoli and Chapman had arrived. And they came to see me, naturally, and I told them what had happened; I showed them the notes that had been written by Nixon, advised them that there was a  warrant  in  existence  in South Australia, and that they'd approved extradition and that we would proceed with the extradition proceedings, should they decide that Bakewell was of no further interest to them after they'd spoken to him."
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He said that he introduced the two Darwin detectives to the accused at about 4.15pm, and left them with him. He evidence continued:-

" a short time later they came out and told me that Bakewell had told them where his gear was and that they ••• would like us to go and pick it up, so Nixon and I being the people who'd been involved with the case thus far, we went down to St Vincent de Paul in Alice Springs and picked it up for them and brought it back to the police station. We arrived back around 4.30 pm, possibly later, 4.45 pm."


He	said	that	the	two	Darwin detectives had searched the duffle bag for about 5 minutes.

He said that some time after 5pm he learned that a facsimile of the warrant from South Australia (Exhibit P3) had been received. He said that he learned perhaps as late as 5.30pm that the accused had admitted to the Darwin detectives that he had committed offences. He went home at about 6pm. His evidence continued:-

"About 8.30 [pm] I received a phone call that basically confirmed a request from Darwin to have the read-back of the record of interview video taped, with consent, and requesting me to make available my crime scene examiner with his video machine to do that videotaping, and also to video the formal charging of Bakewell, to video bail refusal should there be one.
And if it was appropriate to video any re-enactment
he may have been willing to  partake  in  in Alice Springs, and there was some discussion over a series of phone calls about if he consented that he may be taken back •.. Alice Springs to Darwin and perhaps even take part in a video re-enactment in
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Darwin as well as the one in Alice Springs,	or	as an alternative to the one in Alice Springs.•


He received a confirming telex from Darwin about the videotaping at 9.25pm (Exhibit P4). He made the necessary arrangements for the videotaping. He remained at
the	Police	Station	on	other continued:-
 matters.	His	evidence


"It was around 2.30 pm I was asked to - to assist in a read-back - 2.30 am [on Saturday 27 February], I should say - and I entered the muster room - the interview room. At that time Towers [the camera operator] was already set up with the machine going. I was asked to read back the contents of the record of interview to Bakewell, so I sat down beside him and placed the documents in a position so that he could follow them as I read them, and I read the first 5 pages to him. I could tell that he he was following, even while I was reading, because he in fact corrected me when I made a mistake with one of the names that I was reading. I think at about the sixth page he requested that I stop the read-back and that he felt it was unnecessary for me to continue and he didn't want to go through of  it  of  the record of  interview.
What happened then?---He then there was some conversation about him - I asked him if he would be prepared to to read it quietly to himself. Detective Sodoli had some conversation with him about whether he would - or what were the reasons why he didn't want to proceed with the reading of it, and eventually he glanced at each page, paying more attention to some than to others, and Detective Sidoli then asked him the adoption questions in relation to the record of interview; he typed those on the transcript. At the end of that conversation the record was removed from the typewriter and Bakewell signed all of the pages and I signed the ones that were appropriate for me to sign; I signed the ones that I'd read aloud and I signed the ones that I was present for in relation to the adoption.
file_41.bin

 	file_42.png










Can		you		tell		us	please	what happened after the document had been signed in the interview room?---A short time - the video - the interview was formally completed and the video was stopped and then -	I'd already prepared some notes in relation to charging and bail application, and a		short		time	later		we went		from	the interview room and Constable Towers had to pack up his video gear, move it down to	the Watchhouse,		set			up		the video gear there, arrange for Sergeant Gleeson, a uniformed Sergeant	in general		duties		in Alice Springs, to be present to accept the charge, and once the	room	was		set		up Bakewell		was		brought		down to the Watchhouse, the video was recommenced.		I identified to Bakewell on video			that		- who I was, that Detective Towers was operating the video camera,		that	Sergeant Gleeson was there to charge him, that he was in the company of	Detectives Sidoli and Chapman, and then I formally charged him and asked him if he had anything to say in answer to the charges, to which he replied that he didn't, and then advised him of my consideration and determination in relation to bail.
Which was?---That he was not to be bailed, and I gave him the reasons that I'd used to come to my decision. I then advised him that he had the right to seek advice from a solicitor and would appear before a justice to make an application for bail if he didn't agree with my decision.  He said he didn't wish to make such an application and that he didn't wish to consult with a solicitor at that time. I then put to him - I asked him if he would be prepared  to  travel  to  Darwin  with Detectives Sidoli and Chapman and he indicated to me that he was prepared to do so.


Sidoli put to him - or asked him if he would be willing to take part in a video re-enactment at that time, and that he said he wasn't, but he may be prepared to do one when they returned to Darwin later that morning.

Was there any other discussion about his returning to Darwin? ---I put it to him formally if he would be prepared to go.  He said he was.  I said - we may have mentioned it when we requested him to partake in a video re-enactment."
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The video tape showing the partial read-back of the record of interview by Inspector Green, and the matters at the Watchhouse was then received into evidence (Exhibit PS) and played in Court; it took about 43 minutes.

In cross-examination Inspector Green said that he had not considered from the Telex of Thursday 25 February from Darwin [Exhibit D2], that the accused was a "prime suspect". Nor, by his account, was  he led to any such belief by what he was told by telephone on Friday afternoon by the Darwin Police, viz:-

"Well the first conversation that I had with O'Brien [Supt O'Brien of Darwin Police] when I told him that he [the accused] ... may be wanted in South Australia, I indicated that I would talk to Bakewell and just find out what his demeanour was like, because we were interested to know, of course, whether he was going to get up and walk out on us, or what was going to happen. So  I  said: 'Is there anything you want me to ask him; anything in particular you want to know straight away?' And there wasn't very much they could tell me. They indicated to me that whilst they would like to question him, he wasn't necessarily the main suspect.

They	indicated	to	you	he	wasn't suspect?---He wasn't necessarily the main He was a person wanted to be questioned.
 the	main suspect.

All right. When were some instructions  received, to your knowledge, that he was to be questioned about his whereabouts in Darwin during the previous week?---Well, when I then again spoke to Nixon and he told me there was a warrant in existence for him in South Australia we went and advised Bakewell of that, and I rang Darwin [this would be about 2.45pm] and advised them that there was in fact a warrant in existence and I asked them if there was anything they particularly wanted to know, and they said: 'You could just ask him his movements since he left Adelaide.' Which is what I did."
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He denied that the matter of the South Australian warrant and the proposed extradition to that State  was simply a reason to keep the accused at the Police Station until the Darwin detectives arrived. He said that  the accused had never asked in his presence, to see a solicitor. He agreed that, like Senior Constable Nixon, he had not testified at the committal proceedings that the accused had said during their conversation ending at 3.lOpm:-

nThat's heavy, man, that's murder.	I don't know if I want to talk to you.n


and that he had replied:
"It's up to you.n


He agreed that if the accused had decided to leave the Police Station after he (Inspector Green) had learned at about 2.45pm that South Australia would seek extradition, he would then have arrested the accused. He agreed that  "it was at that stage, really, that [he] made up his mind that [he] wouldn't let [the accused] gon. The facsimile of the South Australian warrant [Exhibit P3, dated 9 February 1988] arrived at 4.36pm that day (Friday) but he first saw it after 5pm.

He	agreed	that there were a number of Justices in
Alice Springs.	He said that	if,	after	he	had	told	the
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accused at 3.30am on Saturday morning of his right to apply to a Magistrate for bail, the accused had wished to exercise that right, he would have rung up a Magistrate at that time to make the necessary arrangements. His evidence as to the general practice in Alice Springs on bail at weekends was as follows:


"What then was the fate, Inspector, of those people who were arrested by police after close of court business hours on Friday, on any given Friday, and were refused bail by the police?---They could make application to a magistrate or a justice and it would, in my experience, always be a magistrate who would come to the Watchhouse and the application would be heard but if they declined their right to make an application and were content to remain in police custody, then they would remain in police custody until the next available court which would normally be 10 o'clock on Monday morning."


On the question of whether the accused had asked for a solicitor, his evidence was:-

"Likewise, if he'd asked for the ability to contact a solicitor, what steps would you have taken then?---I would've given him a phone book, and access to a telephone, perhaps asked him if he required legal aid. I probably would've also advised him that he wouldn't have had much chance of talking to a solicitor at 3.30 am in the morning in Alice Springs.

Now, so far as you know, was the subject of a solicitor discussed at any time in your presence prior to half past 3? ---There was never any discussion of a solicitor between myself and Bakewell before 3.30 am in the morning."
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From time to time he had looked Friday night on the interviewing of Darwin detectives, and at no time had he drinking beer.
 in after 9pm on the accused by the seen the accused


He identified his signature on the first 5 pages of the record of interview [Exhibit P9] and at pp.19 and 20 thereof.

Constable Towers had operated the video machine in the early hours of Saturday 27 February; he testified that he did not see any beer cans while at the Police Station.


Detective	Sergeant	Sodoli	was	one of the Darwin

detectives.	He gave the following	account.	He	had	been

recalled to duty at about 8.30pm on Wednesday 24 February. With Detective Chapman he made inquiries on Thursday and on Friday morning.  He said that there were 4  or 5 other teams of two detectives working on the case. From these inquiries he had ascertained the accused's identity. He learned at about 12.45pm on Friday 26 February that the accused was at the Police Station at Alice Springs. He and Detective Chapman caught the 1.30pm plane to Alice Springs, arriving at the Police Station there at about 3.45pm. They were then told by Sergeant Green and Detective Nixon what they had done.
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The 2 Darwin detectives then had a general conversation with the accused "in relation to his movements, his bona fides in Darwin and what he was generally doing in Darwin" [this would have been about 4.15pm] During this conversation they learned that the accused had a duffle bag at St Vincent de Paul's in Alice Springs. He said that they obtained the accused's permission to have the duffle bag collected and searched.

After the bag had been collected and searched he and Detective Chapman then had a second conversation with the accused [this commenced a little after 5pm]. After that conversation had concluded, Detective Chapman immediately made notes of it. Sergeant Sodoli gave the following account of that conversation:-


"We	came	back	to Detective Chapman said: when you left Darwin?'
 
the interview 'Can you tell us He said: - - -
 
room again
 
and

What time was that?---This conversation?
Yes?---It started 5 o'clock. Few minutes just after 5. That's on the Friday. Chapman said: 'Can you tell me again when you left Darwin?' He said: 'I tried to leave Sunday night, but couldn't get a lift, so I used up all my money and bought a bus ticket to Katherine on Monday.' Chapman said: 'What name did you purchase the ticket in?' He said: 'Hixon' and spelt that again also as H-I-X-0-N. Chapman said: 'Where did you stay in Katherine?' He said: 'At the Youth Hostel.' Chapman said: 'What did you do then?' He said: 'I stopped there Monday night, and the next day I hitched to Alice.' Chapman said: 'When did you get here.' He said, it looks like Thursday, I think it was Thursday he said. He said: 'Are you sure you left on Monday?' He said: 'Yes.' Chapman said:
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'I've reason to believe that you left Darwin on Tuesday.' He said: 'No, it was Monday.' Chapman said: 'Do you recall visiting the caravan park at Berrimah and there talking to a girl called Bev?' At that stage the defendant didn't answer and just went quiet.

Detective Chapman then went on and said: 'Well, were you visiting a girl named Bev.' He said: 'What are you really down here for?' I said, this is where I started - I interrupted and I started asking the questions, I said: 'We're investigating the death of a female in a flat in Playford Street.' He said: 'What flats?' I said: 'In the block that you were living in. You know what I'm on about.' He said: 'I don't know what you're on about.' I said: 'Look, we know you didn't leave Darwin until Tuesday, as Chappy has already told you, you were at the caravan park on Monday night speaking to ... a bird called Bev, with 2 of your - of your other mates. We know that on Tuesday you were at the Salvos trying to get 25 bucks out of the captain.' At that stage he said: 'Beam me up Scotty.' I said: 'Are you into Startrek, are you?' He said: 'Fuck, Beam me up Scotty.' I said: 'Did you go to her flat?' He said: 'Yes.' I said: 'Can you tell me how you got in?' He indicated by patting his shoulder. I said: 'What does that mean?' He said: 'I shouldered the door in 6 or 7 times.' I said: 'What'd you do then?' He said: 'I fucked her, all right.' I said: 'What happened then?' He indicated by forming a circle with his hands. I said: 'What does that mean?' He said: 'I strangled her.' I said: 'Look, I don't want you to say anything - anything more to me for now. What I want to do is formally record our conversation?' He at that stage said: 'Can I go to the toilet?' I said: 'No worries.' As we were leaving the office, he said to me: 'You didn't get any prints did you? I know you didn't.' At that stage, I conveyed him to the toilet and returned a couple of minutes later back to the interview room in the CIB office. When we got back Detective Chapman had already commenced writing his notes out."


Thereafter a formal record of interview was commenced. This was their third conversation with the accused; it commenced at about 5.30pm. His evidence as to what transpired thereafter is as follows:-
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"I then got the typewriter and the paper set up and commenced	the		record	of interview.		Again in the typed record of interview I informed the	defendant of the format of the running of this record.	Again explained to		him	that		I'd		be	typing	down	the question,	asking	him that question and any answer he made would be typed down below the question.		I can't	recall		from	memory		now,		if		on the typed record of interview, I actually told him again that he	could	read it and sign it at the end.	I can't recall from memory.	Then	a		number	of	questions were asked.	He was cautioned - I would be guessing now - probably on about		the nineteenth question, which - the first 19 questions were just in relation to his name, his age, date of birth and that sort of stuff. I then cautioned him. The record of interview ran in that same format for the whole period of time, and that was - I think it was some 20 pages, at the completion of which I explained to him that he could read it if he wished to. He agreed to read it. I also explained to him that the reading of this record by him would be video taped. He agreed to that. The video gear was brought in. It was set up. He commenced to read the record of interview. I think he read only a couple of lines of the actual record. He said he didn't want  to  read  it.  I  then  asked Sergeant Green, who was just outside the interview room, if he'd come in and read it for him. There was some conversation between himself and  Sergeant Green.  Sergeant Green   read   the record - read about 5 pages of that at which stage the defendant stopped Sergeant Green from reading it, saying he didn't want to listen to it any more and that everything that had been written down in the record was true and correct, and he was prepared to sign it, and just didn't want to hear any more of it. From there, the record was replaced in the typewriter and a few more questions were asked - - -
Who was asking those questions?---! was and I typed them down and at the completion of which he - I had - those few questions were the adoption of the whole record as it stood, at the completion of which he was handed the copies and he signed them. The video machine was then turned off. I informed him that he was under arrest for murder, carnal knowledge and unlawful entry - sorry, unlawful entry and stealing. He was taken down to the Watchhouse by myself, Sergeant Green, and Detective Chapman. I think that's all that was there. There may be somebody else - and I think the video operator came down with us, as well.
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Who was that?---I've forgotten his name. Towers. In the Watchhouse he was formally charged by Sergeant Green. His bail was refused. It was explained to him why it was refused. I think he was also asked if he wished to see a solicitor, which he declined. I think he was also asked if he wanted to get in touch with the magistrate, which he declined. I then asked him if he wished to partake that night  in  a  re-enactment  at  Alice Springs. He declined that saying that he might think about it when we got to Darwin, at which stage the video machine was turned off. Sorry - he was put through the books before that, I think. The video machine was turned off -
When mean were
 you say put through the	books,	what	do	you by	that? ---He was charged.	His particulars
entered in the charge book.

At the Watchhouse?---In Alice, yes. Once the video part had been finished and completed he was going to be put in the cells. He said he didn't want to get put in there straight away, so we decided to take him back upstairs. He came back up to the CIB muster room and he sat in the interview room there. I then went through  Chappy's  notes - or Detective Chapman's notes. Detective Chapman, I think, was filling out some forms. It may have been the medical release forms. Sergeant Green was cleaning up the interview room, because it had been cleared up in case the defendant wished to do a re-enactment, so all the desks had been cleared. I think he was just putting paperwork back on the desks again. I think we sat there for three quarters of an hour maybe. Then I told him we had to get going. He was taken back down to the cells. We told him that we'd pick him up in the morning again. By this stage I think it was quarter past 4, half past 4 in the morning. He was placed back in the cells. Detective Chapman and myself went back home and 8 o'clock that morning, or half past 8 that morning, we came back to the police station. I think at about 9 or 9.30 am on the Saturday morning he was taken out of the cells and we were taken to the airport where we caught the flight at about 10.00 am, arrived here [Darwin) at about 12 or just after 12 midday. We were conveyed - we were picked up by Sergeant Moseley I  think it was - conveyed back to the police station here in Darwin. He was placed - - -
That's at Berrimah?---Berrimah, sorry. He was placed in one of the interview rooms. Then myself and Detective Chapman had a bit of a conference
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with Sergeant Moseley and Sergeant Tilbrook. I explained to them what had gone on in Alice.

I then went in and seen the defendant and told them that a Sergeant Tilbrook wished to do a video read back of the record of conversation. I introduced Sergeant Tilbrook to the defendant. I then left the room. A few moments later Sergeant Tilbrook came out and said he was prepared to do the read back on video. We obtained Constable Neiman from the forensic section with his video equipment. It was set up in the interview room. That was video taped. I think that took probably an hour, the read back.
Were you present at the time?---No, I was outside. At the completion of which Sergeant Tilbrook came out, told me he'd completed it. I then went into the interview room with Detective Chapman and I had a conversation with the defendant and I made notes at the time of this conversation. In general terms it was - I reminded him - I asked if he remembered me asking the previous night about doing a re-enactment of the crime, that he didn't have to, I asked if he wanted to go ahead with it and that he didn't have to do it or show us anything. If you wish, I could read the notes. I just can't recall exactly. It was only a short conversation.
Do you have those notes with you?---Yes, I have. I said: 'Do you remember me asking you about doing a re-enactment on the video this morning in Alice?' He said: 'Yeah'. I said: 'How do you feel about doing one now. You don't have to if you don't want to'. He said: 'What do I have to do?' I said:  'If you decide to do it, what it means is that you can show us how and what you did at the flat and that it gets recorded on the video like the read back'. He said: 'Where do we do it?' I said: 'Either I'll try and sit up a room similar over at the training centre or, if you want to, we can go to the actual flat'. He said: 'I don't mind if you want to go to her flat'. I said: 'It's up to you'. He said: 'I don't mind'. I said: 'As long as you understand that you don't have to do it or show us anything unless you want to'. He said: 'I don't mind'. I said: 'Okay, let's go'. We then, myself, Detective Chapman and Sergeant Moseley, and the defendant left in one vehicle. The forensic fellows left in another vehicle.

Who	were Constable Constable
 they?---There	was	Constable	Neiman, MacMichael,	Sergeant		Marchant	and Metcalfe.	They may have been in 2 cars,
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I can't remember.	We went round to the flat		we went		round			to		the	back		of the flat.	The video equipment was turned on.		Constable Neiman actually operated		the		video		camera;		MacMichael	was operating the sound.	I explained to him on tape cautioned	him	again		and explained to him that he didn't have to show us anything or say anything		or do	anything		and		anything that he did do would be recorded on the video camera and that anything that was		said or done would be later used in court.		He agreed		to		do		it.	We			then	carried		out a re-enactment, at the completion of which we went out to the front of the flat - that's out the front door of the actual flat. It was in relation to something that he'd said to me inside. I  then the video camera was turned back on again and I asked him if he was prepared to take us to where the sheets - where he'd hid the sheets. He said he was. We then left. The video camera was turned off again. We then left the flats in Playford Street and I asked him just to direct us which way to go. I can't recall from memory exactly which street we had to go to. I think it was off from Playford Street. Anyway, we ended up on the corner of Hudson Fysh Avenue and Bremer Street. The video camera was turned on again. He - I then asked him
- cautioned him again. Actually I think I may have explained to him that he was already under caution from previous - previously. I then asked him if he could tell us where the sheets were. He indicated it was about 10 metres from the actual corner of the fence of this property on the corner of Bremer and Hudson Fysh. There was a mound of dirt with some spear grass growing on the top of it. He indicated behind the mound. We went up to it. I seen some sheets or material laying back there at which stage Sergeant Marchant collected the items. The video cameras were turned off a short time later.   We  then    at  the  completion  of that
we - - -
Perhaps if I can stop you there. Sergeant Marchant was then attached to which section?---He was in charge of the forensic section at the time.
Senior Constable Neiman?---He was forensic section. So was MacMichael and so was Metcalfe.
I interrupted you, I'm sorry, sergeant. You told us that the video camera was - we're now at the corner of Bremer Street and Hudson Fysh Avenue, the video camera was turned off?---That's correct. As far as we were concerned, that was the end of the - that part of the enquiry. From there the forensic
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returned, I presume, back to headquarters. Myself, Detective Chapman, Sergeant Marchant and the defendant, went straight to the hospital  the Royal Darwin Hospital. There a sergeant - sorry, a Doctor Ryan, or something similar, was shown the medical release forms and was asked to take some samples from the defendant, which he did. He placed them in containers, which he handed to me. I then took these containers back to headquarters - that's the 4 of us when we left, we went back to headquarters. I  gave  them  directly  to Constable Neiman from the forensic section.
About what time would you have gone to the hospital? ---5 o'clockish, I can't recall exactly. That's 5 o'clock Saturday.

You returned to Berrimah from the Royal Darwin Hospital? ---I came back to Berrimah. He was placed in the cells. There was a group of detectives sitting in the ops room.
When you talk about the ops room, what's that?---Which is - well it's their operational room for major crimes and such forth. And that's where all the paper work was being carried out. There was a number of detectives in there. I was there - just sat around talking, I think, and doing some paperwork for a while. I got a phone call from the Watchhouse, I don't know who from, saying that the defendant wanted to see me. I went down to see him. He said he wanted to come out of the cell so he could smoke. I agreed. I took him out of the Watchhouse - sorry, not straight away. I went back and saw Sergeant Tilbrook and I asked him if I could use his office, which is next to the ops room. He said: 'Yes.' I went back to the Watchhouse, took the defendant out of the Watchhouse. I also told the Watchhouse staff if they could deliver his meal, and order one for myself and have it delivered to the CIB office. I went and sat in the CIB office, just talking generally. Our meals came. We had our meals in there. He then asked if he could make a phone call to his sister-in-law and brother-in-law in Adelaide to inform them what had happened, and what he'd been arrested for. I agreed. In fact I dialled the number after he gave it to me. In fact I think I actually found the number through - he didn't know the number. That's right, I had to get it through the information bureau, or the information section of Telecom. Got the number for him. He then spoke to his brother-in-law at the completion of which he was taken back to the Watchhouse.
,







What time would that have been?---That wasn't recorded, but it would have been quarter past 8, half past 8. He was outside no more than about three quarters of an hour, an hour. Long enough to have a meal and make the phone call. He was taken to the Watchhouse. That was on Saturday. I don't think I saw him on



[On Monday 29 February at 1pm, Sergeant Sodoli he went to see the accused at Berrimah gaol. evidence was:J
 
said His

Berrimah gaol, yes?---I had a very short conversation with him, which was recorded on a tape recorder, [this was Exhibit P7] and it was only in relation to a piece of material which had been ripped from the sheet and tied around the victim's throat. We were just trying to ascertain whether we could whether he could remember  exactly what he'd done with it, because he'd given us a couple of different versions of what he'd done with it. As I said, it was very short, he couldn't remember. So we left it at that. And some days later, I can't remember exactly when, Detective Chapman and myself again went out to the hospital - sorry, out to Berrimah Gaol, and requested some more samples from him. Another medical consent form was signed by him and the samples were taken from him by a Doctor Singh at the gaol itself that same day."


He identified his signature and those of the accused and Detective Chapman and Sergeant Tilbrook on each page of the record of interview (Exhibit P9).

In cross-examination he agreed that of the persons who had recently occupied Flat No.2, all appeared by Thursday 25 February to have accounted for their movements on the Monday night, except the accused; he had not been located since he left the others at a caravan park on Monday
------------··-·-·······-----



night.	He agreed that he had ascertained on Friday morning
26 February from a Salvation Army officer that the accused had still been in Darwin on Tuesday morning 23 February. He had seen a photograph  of  the  accused  on  Thursday  night
25 February.	He	did	not	then	consider the accused as a
"prime suspect"; he was "no more a suspect than any other person who had been living in that flat at the time".

As to whether he considered the accused was free to leave the Alice Springs Police Station when he arrived at 3.45pm, his evidence was:-

"Did you get the impression that so far as now Inspector Green is concerned, Bakewell wasn't free to go?---I really don't recall having any impression at that stage about what Alice Springs and the details of the warrant - what they expected to do; I wasn't really paying any attention or was really interested in that part of the warrant, it was a separate issue."


He was then asked questions in relation to what transpired to be the accused's account of what had happened during their first conversation:-

"And do you recall the accused saying to you words to the effect: 'What, the next time do you reverse the roles?' meaning that one of you is the nice guy and the other the good guy?---No, I don't recall him saying that.
And you said:	'You've picked it'?---No. I said, I don't recall him saying that.
 It's like

And Chapman said:	'Usually he's the	pushing	around'?---No, anything like that.
 the one I	don't
 who	does remember
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Was there an occasion when, at around this time, Detective Chapman stomped on the accused's foot?
---No.
No?---No.

I suggest that you hit the accused yourself with your hand on the face. What do you say about that then?---It never occurred.

And that Chapman punched the accused's hand, which was lying on the table?---No, that never occurred.

Didn't the accused say: 'I wouldn't mind a drink', or words to that effect?---I don't recall him saying that, but I find that - hard to imagine that he would say that to him; there was, I think, a 2 or 3 litre container of water sitting on the desk in front of him.
I put it to you that Chapman said: 'We'll get one, what do you think Matt'?---Like I said, there was water already there.

And that you said: 'You can't get drunk, but we don't mind you having a few drinks'?---I think I've lost track of now what you're trying to say.

I'm suggesting to you that after that conversation Detective Chapman left the room for a few seconds and came back  with a green can of beer?---That's not correct.
And I'm suggesting to you that during the taking of the record of interview the accused was provided with a number of cans of beer?---No, that's not correct. 11


He agreed that during this first conversation no caution was given to the accused. He said that he was aware that if a person was in custody he should, pursuant to Standing Order No.20, be cautioned before being questioned.
file_64.bin










Again the accused's version of other matters said to have occurred during the first conversation [commencing at about 4.15pm] was put to him and he denied it:-

"I'm going to suggest to you that at the time of that conversation, the accused said to you: 'I've missed my bus. I  want to get another one. How long is it going to take to get a lawyer?'?---No, I don't recall any - any statement like that being made.
Is it possible he may have said that?---I don't think so. No.
I'm going to suggest to you that you said: 'We're working on getting you one, but it's getting a bit late'?---Sorry?
'We are	working	on	getting getting	a	bit	late'?---No knowledge, no mention was made solicitor.
 you	one,	but	it's to the best of my  of his	bus	or		any

But you don't deny absolutely that it's possible that you may have said something like that to him?---I'd definitely remember if he had asked me for a solicitor. As far as the bus goes, I don't remember anything being mentioned about a bus. I think he even was in possession of his bus ticket at the time. I don't remember.
When you say in possession bus ticket was sitting on remember seeing it, so it table, yes."
 of, you mean that the	table?---I must've	been on
 his do the


He agreed that during the second conversation [commencing a little after 5pm], it was the accused's answer "Yes" to his question "Did you go to her flat?", which first gave him cause for reasonable suspicion that the accused was involved in the homicide. He agreed that he did not caution the accused at that stage.
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He agreed that the accused was then not free to leave the Police Station and that he did not then make any attempt to locate a Justice in Alice Springs [this would have been in the period between a little after 5pm and 5.30pm].

He said that he had heard of the High Court's decision in Williams v The Queen (1986) 161 CLR 278. He believed that it meant that a person under arrest had "to be taken to the next available court". He explained his understanding of the Williams case in the following words:-

"MR KARCZEWSKI: Sergeant, could you tell the court please, what your understanding of the Williams case was insofar as it relates to interrogation after a person has been arrested or detained?---Not having read the whole case, but the case - it was in relation to a person being arrested for offences and not bailed, and he was to be taken before the next available court and instead of having done so, he was taken to another town and questioned in relation to a number of other matters instead of being brought before the next available court, and that's what just basically was what the point of contention was. That he wasn't brought before the next available court, which should have been at 10 o'clock that morning.
I think you told us in answer to my learned friend, that you thought that this case was different?---Yes.
Why?---Well, we were discussing the same case here as only the same matter that he's being questioned about and spoken to. There's no next available court to be brought before anyway, and his delay to the next available court wasn't - didn't come into contention. He wasn't delayed, and it was the same matter we were speaking about."
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He said that they were detaining the accused so that they could interrogate him further "about the same matter".

He was then questioned as to his purpose in taking the accused back to Darwin. His evidence was:-

"Why did you decide to take him to Darwin?---The offence had occurred here and the majority of witnesses were here and I thought it would be more expedient to have the accused brought back to Darwin.
Your purpose was, was it not, because you wanted to take him back to the scene, to conduct a video re-enactment? ---No, that's not correct.


You were bringing him back here for the purposes of enabling you to complete your enquiries. Is that right? ---Well, as far as I'm concerned the enquiries were completed, almost.
What was in your mind at the time you asked him to come back to Darwin? What was in your mind about what you were going to do?---Bring him before the court on Monday.
So you had no intentions of asking him to take part in a video re-enactment?---I'd already done that. I'd  prepared  the  video  re-enactment   in Alice Springs that same night.
Yes, he declined that, hadn't he?---Yes.
But	he'd		also prepared	to	do Darwin?---Yes.
 indicated it	when
 that	maybe he might be you		got	back	to
I'm suggesting to you that the real reason for bringing him to Darwin was to enable that video re-enactment to take place at the scene?---I would have brought him back to Darwin even if he had done the re-enactment in Alice Springs.
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Why would you have done that? Why not wait until a magistrate or  justice   was   available   in Alice Springs, before taking him to Darwin?-- Because the magistrate would have been just as quickly available in Darwin on the Monday morning, and I wasn't aware of any special sitting being conducted just for this particular case."


He agreed that no effort was made to find a Justice in Darwin on Saturday 27 February or Sunday 28 February.

He was then questioned as to the accused's account of what had happened in Darwin on Saturday 27 February, viz:-


"You then had a conversation with the accused about doing a read-back?---Yes.

And I suggest to you that you told the accused that the read-back would be videotaped?---Yes.

And that you also told read-back	the	video
 him	that couldn't
 if	he be
 did used
 the in
evidence?---No, that's not correct.
Not correct?---No.

Initially, didn't the accused say, in response to your invitation to do a video re-enactment, this is after the read-back had taken place, 'no, no way', or words to that effect?---No, that's not correct.
And did you say 'we can make a deal. We can arrange to give you a few beers'?---No, that's not correct.
We can definitely arrange bail?---No.

Did you say you'd like him to do it at the flat but you didn't know how he would react?---No, I didn't say I would like to do it at the flat, I said I could arrange - if he was prepared to do it I could
- sorry, that actual question I think went that I could arrange to have it done at the training centre because there's a house  there,  a training
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house. up and house, actual wasn't
 And	if he wanted to do one I could set it do it over at the flat - sorry, over at	the or	if		he	didn't mind, we could go to the flat and do it.	And I think from memory		he
really perturbed where we did it.

Didn't you, when he was declining I suggest to part in the video	re-enactment,		hit		him		on nose?---He	never		declined	not	to	do re-enactment, and no, I never hit him.
 take the the

When you took him to the flat, this was in a police vehicle? ---Yes.

He and you were sitting in the back seat?---I don't remember exactly where we were  sitting.  I   I don't remember whether I was sitting in the back seat with him or whether it was Detective Chapman.

I suggest Detective Chapman was in the car in the front seat? ---He may have been, I - - -

That the vehicle was being driven by Sergeant Mosely?---That's correct.

On	the	way	to the flat I suggest you said to accused: 'If you do it right, good for you; if don't,	I'll		shoot	you	while	you	try escape'?---No, that's not correct at all.
 the you to

At the time of saying that, you put your hands around the top part of your thigh, as if to indicate that you had a gun secreted on your person?---Well, to start with we'd come back from - we went to Alice and come back without - we weren't carrying any weapons when we went to Alice. I had no time, and if I wanted to get a gun - to get a gun, it never occurred to me to put a gun on, and if I did have one on it wouldn't have been in my pocket because I don't carry them there.

But you wouldn't need to have a gun, necessarily on you, to prete d to have one, would you?---Well, I was wearing Jeans, so they're pretty  tight pockets. If I was carrying a gun it would've been quite obvious I had a gun in my pocket.

After the video re-enactment was completed, did you offer the accused an opportunity to see the video tape?---No, I did not.
Did you give him any opportunity to correct anything that had he seen the tape he may have realised needed to be corrected?---No, I did not.
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Did you suggest to him at re-enactment that it would look at it and let you about the video tape that what happened?---No, I did
 any time after the video be in his	interests	to know if there's anything inaccurately	reflected
not.
Any reason why you didn't do that?---It never occurred to me.
Did you give him a copy of the tape?---No. Any reason why that wasn't done?---No."

Detective Senior Constable Chapman also testified. He gave an account very similar to that of Detective Sodoli, adding:-

"At completion, or near the completion of the record of interview [Exhibit P9] during the record of interview there were several breaks. During those breaks I'd make a cup of tea for the defendant. There was also a jug of water on the table which the defendant was using during the record of interview, and I'd make coffee for Matt and myself - Detective Sodoli and myself. Near the completion of the record of interview I informed Detective Sodoli that we'd received instructions that we are to video record the read-back of the record of interview."


He agreed that 4 detectives had been "tasked" in Darwin at 4pm on Thursday 25 February, to locate the accused. He thought this was about 20 minutes after they had learned his name, upon locating his Bank passbook.

He did not consider when he came to Alice Springs that the accused a "prime suspect". .l'.t that time he had information from a woman "Bev" and a Salvation Army officer
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which placed the accused in Darwin on Monday night and Tuesday morning, and he knew that the accused had told Inspector Green and Senior Constable Nixon that he had spent Monday night at Katherine. However, he denied that this divergence made him reasonably suspect that the accused was involved in the homicide of 23 February; he said:-

"••.the only bit of information we had, that he was in Darwin on Monday night and he was - he had left Berrimah Monday night, and he was still in Darwin on Tuesday morning. The only other  thing  the only thing here is that he said that he'd left Darwin on Monday. Now, he could have been telling a lie about that. He's a transit kind of person, he might get his days mixed up. That was the only bit of suspicion we had. If you can call that suspicion."


He agreed that he inferred from what Inspector Green told him about the South Australian warrant and the proposed extradition to that State, that the accused was not at the time he arrived at the Alice Springs Police Station - 3.45pm on Friday 26 February - free to leave the Police Station.

His evidence about his understanding of the effect of Standing Order No.20 was as follows:-

"Would you read out that	Standing	Order,	please?
--- 'Whilst in custody or arrest - arrested for an offence and before being charged with that offence, a person should not be questioned without a caution being administered'.
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'Whilst in custody or after being arrested	for	an offence'? ---'For that offence'.

Yes:	'Shouldn't	be	questioned caution'?---That's correct, sir."
 without	a


Again, the accused's account of what had taken place during the first conversation Detective Chapman and Sergeant Sodoli had with the accused in Alice Springs, was put to the witness, including the alleged assaults, and he denied the whole of that account.

He gave a similar account of the second conversation with the accused [that is, the conversation starting a little after 5pm], to that given by Sergeant Sodoli. He said that it started at about 5pm and occupied about 5 to 10 minutes. He said he became suspicious of the accused when he said that he had put his shoulder to the door of Flat No.l. He agreed that the accused would not have been allowed to leave the Police Station after the second conversation.

He was aware of the decision in the Williams case, and agreed that it was there emphasized that a person under arrest must be brought before a Magistrate as soon as reasonably practicable.

His evidence was:-
"As	at		the could		you
 Saturday morning, tell	the	court
 27 February 1988, please	what	your
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understanding was in relation to the Williams case, in particular the persons who had been arrested by the police, or detained by the police?---My understanding of the Williams case was that the gentleman there was apprehended there for 3 offences, and he was actually arrested and charged and, therefore, by rights was supposed to be taken to the next available court. Instead of  being taken   to   the   next  available  court  he  made
admissions to other offences and police just carried on with their enquiries.  In our case, he was arrested and charged about half past 2, 3 o'clock in the morning, or half past 3, and we did take him to the next available court which was on Monday  morning in Darwin, and it would've been the
same in Alice.


So tell me, Senior Constable, what becomes of those people		who	are	arrested after the close of court business on a Friday evening and are refused		bail? They	go to the first available court which is Saturday	morning		- correction,	which	is	Monday
morning at 10 am."


He agreed that at no time in Alice Springs was any attempt made to bring the accused before a Justice.

He agreed that during the video of the proceedings at the Watchhouse in Alice Springs, the accused was asked if he would mind going to Darwin to assist Police further in their inquiries; however, he did not consider that to have his assistance in those enquiries was in fact the purpose of taking the accused to Darwin.

He agreed with Sergeant Sodoli that there had been no threat in the car in Darwin on the way to the scene of the death, as alleged by the accused.
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He agreed that the accused was first brought before a  Magistrate,  in  Darwin,  at   about   10am   on Monday
29 February.	He	denied that the accused had been supplied
with beer during the taking of the record of interview at Alice Springs; however, as he went off duty at 6.30pm on Saturday 27 February, he knew nothing about the alleged supply of a carton of beer to the accused at the Berrimah Police Station.

Detective Senior Sergeant Tilbrook testified that he had read back the record of interview (Exhibit P9) to the accused at Berrimah Police Station, on Saturday 27 February from 2.07pm to 3.05pm. This read-back had been videotaped. He testified that the accused agreed that it was an accurate record of his conversation with Senior Constable Sodoli on the Friday night; they had both then signed each page of Exhibit P9. The video tape (Exhibit P12) was played in Court; I made the following observations:-

"I should record that during the course of that playback of the video I was reading the record of interview, as it was read through on the video, and it [that is, the reading] was by and large accurate. There were occasionally some words interpolated, but in no way was the sense changed, so far as I could discern it, and on 1 or 2 occasions Senior Sergeant Tilbrook and the witness had a conversation about what some typing meant, and the witness gave some explanation of that. Now, I simply state those observations because that's what I have noted, but I'll hear what counsel have to say about it, if anything. Firstly, Mr Mildren.
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MR MILDREN: Yes. Perhaps the only thing I noted of any interest was that at question 251, there was no acknowledgement as to the meaning to be given to question 251, although that was one of the questions that was the subject of some conversation as to what it meant.
HIS HONOUR:	Yes, that's so.	Thank you.
MR	MILDREN:	And the other question that was the subject of some discussion was question and	answer
295.	It was about the number of cartons of beer."


Senior Sergeant Tilbrook said that he did not caution the accused and he did not recall if he had told the accused that the video  could be used in evidence against him; he did not caution the accused that he did not have to sign the record of interview again.

Sergeant Gleeson was the General Duties Police officer in charge of the Watchhouse at Alice Springs Police Station in the early hours of Saturday 27 February 1988. He was present when the accused was being "processed" at the Watchhouse at that time.  He said that it was a busy time. He recorded that the accused had been refused bail by Senior Sergeant Green, that his rights in relation to bail had been explained to him and that he had "declined". Sergeant Gleeson was aware at the time that the accused was to be taken to Darwin. He noted that at 3.36am the accused departed from the Watchhouse to the CIB area, and at 4.30am he was put in the cells.
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The accused also testified on the voir dire.


His account of his conversation with Detectives Liebelt and Nixon outside the Wishbone Chicken was as follows:-


"The one that name - said Alice Springs name was John
 was on my right. I can't quote his he's detective so and so  from police station, and asked me if my Bakewell, and I said: 'Yes, it is.'



What did you say after that, or what was the next thing that was said as far as you can remember?---The detective said: 'Is your name Jonathan Peter Bakewell?' and I said: 'That's right.' And he said: 'Well, I'm investigating a death of a girl in Darwin. I'd like to ask you to come back to the police station to help us with our enquiries. '

Yes,	and	what	did don't know whether I' a	bus		to catch this can be of any help.'"
 you	say?---I said:	'Well, I
- I said:	'Yes, but I've got afternoon.		I don't know if I

Was there anything else said?---We started	walking and	they just said what time's my bus leaving, and
that was all that was really said on the way.

What did you say in relation to that?---Well I - I think I quoted a time.
What was the time your bus was leaving?---By memory 2.30.
Did you say to either of the detectives during this conversation: 'That's heavy man, that's murder you know'?---No, I didn't say that. Not at all.


Did you say: 'Oh, it's heavy man. didn't say that.
 
okay then, I guess I'll come, but This	is	the big one'?---No, I

Was there any further conversation reached the police station that you now?---No, not that I can recall."
 before	you can	recall
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His  account  of   his  first  conversation  with Mr Liebelt and Detective Nixon at the Police Station was as follows:-


"Well they came - came in the room and sat down and started - well, started asking me questions, I -	I
- I think.

Do you remember what about?---Possibly about my Alice Springs.
 the	questions	were movements from Darwin to

Did you say anything?---I - I - I said - right from the start - I said - soon as we got in the room and the detectives came back in I said: 'If this is about a deceased person I would - I think it will - it would be wise if I asked - sought a solicitor.'


Was anything said about that?---Yes, they said: 'We can arrange that' and that was all they said at that stage."


He	testified	that	when	he	first	spoke	with Inspector Green, the following was said:-

"Did you say anything to him that you can recall?---Yes, I - I said to him: 'I'd like to see a solicitor' and once again he said: 'We can arrange it. It'll take a while, but we can arrange it.I

What was the next thing that happened that you can recall? ---Well, they - they were asking questions and I was - I was saying that I'd rather not say anything and I'd like to see a solicitor."


He said that he told the Police he wanted to	catch his 2.30pm bus to Adelaide.
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As to the matter of his South Australian parole, he said that he had simply told a Police officer that he was going back to Adelaide to see  his parole officer.  The Police officer then asked for her name, and then left the room. The accused's account continued:-


"A few minutes later that detective came back and said: 'I've just talked to her on the phone and it's possible that - it's possible' - he came back in the room and said: 'I just talked to her on the phone, and it - you weren't supposed to leave the state, and it's possible that you might have to do your parole', or something."


[By "do your parole" it is obvious he meant that the accused might have his parole revoked, because he had breached  one of its conditions.]

Shortly afterwards he was asked:-


"Was there any further discussion between you and any of these police officers that you can now remember?---Well, they - yes, they kept asking me questions of my movements and once again I was saying: 'I want to see a solicitor. "'


On the question of whether he regarded himself as free to leave the Police Station at Alice Springs, his evidence was:-

"MR MILDREN: At some time when you arrived at the police station, did you feel that you weren't able to leave the police station?---Yes.
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When did you feel that?---Well, basically right from the start.

What was it that made you feel that?---It was the attitude of the police.

What was it about their attitude?---It was very harsh. Very accusing, sort of."


As to his first encounter [this would have been about 4.15pm] with the 2 Darwin detectives at the Alice Springs Police Station on the afternoon of Friday
	February, his evidence was as follows:-



" when they did come in I was sitting opposite the door, on the opposite side of the table from the door, and I was  sitting  there  and  Detective Chapman sat down opposite me and Detective Sodoli   was   standing,    and Detective Chapman leant over the table and said a few harsh things about my movements - that, well, I guess that he got from notes from the - or from other detectives, and started laying  on  the heavy - started coming across very harsh.

Did you say anything about that?---Yes, I sat back and looked and said: 'What happens on different times you arrest people? Do you change the role? Is the next time he the bad guy and you're the good guy the next time?'

Was there any response to that?---Yes, I think it was Detective Sodoli said: 'He's picked it' and Detective Chapman said usually he plays the rough guy.

What happened after that? They - Detective Chapman changed his attitude from being real aggressive, and he calmed down a bit."


"What were you talking about at that stage? Do you remember? ---I'm not sure, but I think I  asked for a solicitor again.
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HIS HONOUR: What did you ask for?---I'm not sure, but I think I asked for a solicitor again.
MR MILDREN: What happened after that?---I'm not sure exactly what happened straight after that.
What's the next thing that you can recall happening?---I can't remember for what reason but I was moved from that side of the table to the other side of the table, closest to the door, and Detective Sodoli  was  sitting   on   the  opposite - sitting where I originally was, and Detective Chapman was sitting at the end of the table to my right. And there was a few words said and - which I can't remember exactly what those words were, and Detective Chapman stood up and stomped me on the foot with his foot, and it was quite - quite hard.
Which foot did he stomp?---He stomped on my right.
Do you know which foot he used?---To the best of my memory, it was his right foot as well."


He said that at that time he was not offered anything to drink or to eat. He said he asked for a beer and was given a can of Victorian Bitter. He said that he was later given from 6 to 8 cans of beer, during the recorded interview. During that period, he said, he was brought a meal which he did not eat.

He denied that upon the conclusion of the interview he was given the record of interview [Exhibit P9] so that he could read it aloud.

In cross-examination he said that he had not read the record of interview aloud because:-
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	it wasn't a true and accurate account of - to the best of my knowledge that was the reason, that wasn't a true and accurate account of what was asked and what was said."



He explained why he did not want Inspector Green to complete the read-back of the record of interview to him after reading 5 pages, as follows:-
"Well, I was uncomfortable with what it said. A few things in there weren't - weren't said - from me that weren't said and basically I was uncomfortable with it.
Did you sign each page?---Yes, I did."


He said that he did not recall going back to the CIB room after being charged in the Watchhouse.

He	said	that	he	had	had	no	meal	on Saturday
27  February except for a "couple of bites" on the	aeroplane to Darwin.

He denied that he ever gave any authority to anyone to collect his duffle bag from the St Vincent de Paul Hostel in Alice Springs, or to search it.

He said that he was in handcuffs all the way to Darwin. He related events at Darwin on Saturday
	February, as follows:-

"And - I can't recall how long after I arrived - a half hour or an hour, Detective Sodoli came into the interview room and we were in there on our own. I'm not certain whether it was - he mentioned the
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record - he mentioned a video re-enactment. I'm not sure if he mentioned the video re-enactment but - or the read back. Doing a read back or doing a re-enactment but I was very hesitant and  Sodoli - Detective Sodoli got a bit angry and I was sitting down and he punched me fair in the nose. It was quite hard and drew blood.
What happened then?---Well, when I was on the plane I got a - when I used the toilet I got a like a chux superwipe - like a cloth with a lot of little holes in it and I wiped my - I put it in my pocket on the plane and it was still in my pocket at Berrimah police station, and I wiped my nose and mopped up the blood with that, and Detective Sodoli said to me. He said: 'You're not going to say anything about that, are you?' I said: 'No, no.' And he left the room.
What did you do with the chux superwipe?---Well, I - my nose stopped bleeding, and there was blood all over the chux superwipe, and I ripped it in half and scrumpled up one half and threw it into the bin, and put the other half in my pocket, and Detective Sodoli came back into the room and I said: 'Look, I've thrown the rag out, so nothing can be said.'
Have you still got the chux superwipe?---Well, it was in my pocket of those jeans, and was left there, which went into my property at the gaol, and so on.
Has that property been washed since then?---Yes, it was washed as soon as I - well, from what I remember, it was washed the day I came to the gaol. I think that's a hygiene thing they go through.
Are these the jeans you were wearing?---Yes, that's correct. Yes, they're the jeans I was wearing.

And	is	the	chux	superwipe pocket?---Yes, it is."
 still	in	the


The jeans and the chux were then tendered as Exhibit Dl.



"Did anyone tell you that you didn't participate in that read-back, and that if the read-back could be used as evidence against you?---No - no, not at all."
 
have to you did, in court
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His evidence as to the videotaping of a re-enactment was	as follows:-


"Later on, after the read-back was finished, do you remember being taken to the flat in order to participate in a video re-enactment?---Yes, I do. I was told that I was going to the hospital at the time.

Before that happened, can you tell me how it came about that you were taken to the flat?---Well, I was told I was going to go to the hospital to give hair samples and get a blood sample and - - -

Who told you that?---I'm not - I don't quite recall whether it was Chapman, Sodoli. It was - it was one of those 2 and we went out to the car and we were in the car, I was in the back on the left-hand side. Detective Sodoli was sitting on my right in the back. Chapman was in the passenger front seat and Detective Moseley, I think, with a - he's got a thick moustache, was the driver, and while we were driving along, it wasn't far from Berrimah Police Station, Detective Sodoli said to me - he said: 'We're - we're going to do a - we're going to the flat to do a re-enactment. If - if you do it well that's - that's good. If you balk on me' I think his words were and he had his hands - put his hands above his groin and to show something - - -

Are you indicating with your hands there?---Yes.
Perhaps you'd better stand up so that everyone can see what you're doing?---He was sitting down but he indicated like that, and it appeared - - -
HIS  HONOUR:  Witness is holding his hands - just do it again, witness holds his hands, thumbs together, fingers together, circling just above the crutch, yes?---And he said: 'If you balk on me I will I'll shoot you while trying to escape' and that - that -
MR MILDREN: Did that concern you?---Yes - yes.
Prior to that had you agreed to do a video re-enactrnent?---No.
You took part in the re-enactment?---Yes.
And after that you showed the had been placed behind a pile street?---Yes, that's correct.
 police a sheet that of	grass	in	the
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Remember that?---Yes.

Were you then taken to th.e hospital?---Yes,	that's correct.

Some samples were taken head hair, leg hair, sample. I think that's
 from	you?---Yes, pubic		hair,	and
all was taken.
 hair
a blood

Then later on were you taken after that back to Berrimah? ---That's correct."


He dealt with the later events on Saturday	27 February,	as follows:-

"On the Saturday night were you given an opportunity to make a telephone call to your relatives down south?---Yes, that's - I was - that detective, he wasn't there, but detective - the one that done the  Tilbrook, I think, the one that done the read back of the record of interview, we were in his office, Detective Sodoli and myself.
HIS	HONOUR:	Sorry,	what's	that,	witness?
---Detective Sodoli and myself were in that office of the detective that done the record of interview read back.
You were in his office and?---And?
You	were	asked	about	a	telephone conversation?
---Yes. Detective Sodoli asked if I wanted to ring anyone and I hurmned and ha'd and I said: 'The only people I could ring is my family in South Australia'.
MR MILDREN:
Honour."
 I think they're all the matters, Your


In cross-examination the accused said that he was under the impression from his past experiences with Police, that he had no choice but to accompany Detectives Liebelt and Nixon from the Wishbone Chicken to the Police Station at
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Alice Springs; he said that he was not given that understanding by the behaviour of either detective at the Wishbone Chicken or on the way back to the Police Station.

He said that at no time during Friday 26 February was the subject of his extradition to South Australia raised with him; nor was he ever informed of the existence of a South Australian warrant for his arrest.

He said that he had not tried to leave the Police Station at Alice Springs because "I didn't think I was allowed to" and "I  couldn't  go  until  they  said it was
alright"	and	"as	far	as	I was concerned, I was there to
answer some questions".	\1	sc.,'cl ;-


"I went to the police station of my own free		will. I	decided after I was there that I wanted to see a solicitor; and at one stage later I said to them said to the detectives, about quarter past 2, if my memory serves me right, that I	wanted	to	go	and catch my bus."


He	described	the	behaviour of Detectives Liebelt and Nixon at the Police Station	as	"quite	aggressive verbally" in "the way they said things and just the way they talked to me"; he said their attitude was "harsh"	and	that he "felt uneasy" about it.
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In answer to many of the questions asked of him in cross-examination, the accused said that it was "possible" that what was said to have been put to him by the Police had in fact been put to him, but that he did not "recall" it. Typical of his evidence in this respect is the following extract:-

"You did in fact have a conversation with the police about your movements, didn't you? Sorry, you had a conversation with police officers in that interview room, about where you were staying and what your movements were in Darwin?---Yes, I think so.
Do you recall what was said?---No, You recall Inspector Green, he gave these proceedings?---Yes.
 I'm not sure. evidence	in

He was then a sergeant, and that's the way he may have been introduced to you as, as Sergeant Green?---I don't recall; I do remember him.
Do you recall a conversation along these lines that you were asked or you were told by the police that they were investigating the death of a girl in Darwin and that the police were interested in where you had been since you left Adelaide?---Yes, that's possible that was asked.
Possible?---Yes.
Do you recall what your answer may have been to that?---No, I can't - I can't remember.

You	can't	remember?	Perhaps	it	was:	'That's
murder,	man,	that's	heavy'?---No, that; never said that at any stage.
 I never said
Might you have said: 'I don't know if talk to you'? ---At that particular point recall, but I said quite a lot, that I see a solicitor."
 I want to I	don't wanted to
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He said that once he had given up his bus ticket to the	Police,	he never saw it again.	He said that on Friday
26 February	he	had	asked	numerous	detectives times", "quite a lot" to see a solicitor.
 "umpteen


In cross-examination he was asked about answers he had given in chief about his parole in South Australia, as follows:-

"Yes, you were told that afternoon by a police officer that it was possible that you might have to do parole because you had left the State?---No, I wasn't.
I beg your pardon?---Wasn't said to me. It wasn't said?---No.
Perhaps I've misrecorded it, but did you not say, in answer to your counsel in examination in chief, words to this effect: 'He came back', he being a reference to a police officer, 'and said it's possible that I might have to do parole because I left the state'. Did you say that?---! don't recall.

HIS	HONOUR:
recall.
 What's	that,	witness?---!	don't
We're talking about something a	little	while	ago this morning, do you understand that?---Yes.
You don't recall?---! don't recall saying that.
MR KARCZEWSKI:	In answer to a question put to you by your counsel?---That's right."


Later, he said "it's possible [the matter of "doing parole"] was said".
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He did not recall the questions and answers which Detectives Sodoli and Chapman said had been asked and given during their second conversation with him, though it was "possible" that many were asked and given.

He gave a fairly detailed account of the meaning of the words "beam me up, Scotty" viz:-


"What	do	the	words: mean?---What do they mean?
 'beam	me	up,	Scotty'

Yes?---Well, they're from that show, Star Trek.
It's a TV show, is it?---Yes. It was a cartoon and a series. And I think Scotty was a bloke who worked on the ship that done teleportation thing and beamed people up from different planets. It's

So, what, a physical movement of a body from one planet to another?---Back up to the ship.
I beg your pardon; from a planet to the spaceship, is that right?---Yes, that's correct.
On that show, how was it done, the levitation that you're talking about, or the transportation?---Well, through a beam, I suppose. On that show what is the terminology used to get a person from one place to another? From the planet to the ship?---
What is the? What does the character on the TV show say when he needs to be removed from the planet back to the spaceship?---He asks to be beamed up, I suppose.
'Beam me up, Scotty';	isn't that right?---Yes."


He said that he had used that expression "a couple of times" on	Friday	26 February,	but	only	during	the	recorded
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interview.	He agreed that the words did not appear	in	the record of interview [Exhibit P9].


He said it was "possible" that various matters put to him as having been said during his second conversation with Detectives Sodoli and Chapman had been said, but he did not "recall" them.


He said that his recollection of the questions asked of him, as recorded in the record of interview was "very vague". He said that the 2 detectives had  not  told him that they  proposed to record an interview with him on the typewriter. He said that Sergeant Sodoli had  not  in fact cautioned him,  as stated in the record of interview; the first time he had heard that caution was when it  was read out during the videotaping. He also said that Sergeant Sodoli had not asked him whether he had answered the questions of his own free will, though he was recorded as having asked that in the record of interview.

He explained that he had signed the record of interview on 2 separate occasions [once in Alice Springs, once in Darwin], for the following reasons:-


"You accepted it as being	correct,	did You	thought	they were correct?---No.	I
 
you knew
 
not? they
weren't but I was under a lot	of	stress,	I wanted	to	get things out - out of the way, over and done with and	that's		the	reason signed it."
 just get it why I
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He said that in fact there were many questions asked of him which he did not answer. He considered that the record of interview was largely inaccurate, "not a true and correct version of what really was said". In fact, as at the time of his cross-examination before me (7 April 1989) he said that he had only ever read one-half of the record of interview.

He said that he had no recollection of what had happened in the Watchhouse in Alice Springs in the early hours of Saturday 27 February.

He said in cross-examination that on the evening of Saturday 27 February he had drunk 23 cans of Victorian
Bitter at the Berrimah Police	Station. this had come about as follows:-
 He	explained	how


"Did Sergeant Tilbrook promise you anything?---Yes. He agreed with Detective Sodoli	that	we	could that	they	could	get me a carton of VB cans later that evening.	If - - -
Are you sure of that?---I'm definitely sure of that
- if everything went well.
You're	sure of that, are definitely, but	he		said Detective	Chapman	said can't afford that sort of
 you?---I'm positive, yes, he	wouldn't	be	there. he	wouldn't be there, he
problem.
I'm just interested in that conversation, please. How did that conversation start?---I don't recall. Detective Sodoli, if my memory serves me right, brought up that 'if everything - you do everything right with this read-back', and I think that they - that was when it was first mentioned to me about a re-enactment in Darwin. They mentioned cans - mentioned getting me a carton of beer."
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He said that at the time of the video re-enactment on Saturday 27 February -

" I was under an extreme amount of stress, and I did that tape the way basically, that they wanted me to."


He agreed that on Saturday 27 February of his own freewill he had taken the Police to the corner of Hudson Fysh Avenue and Bremer Streets, Parap, where certain bed sheets were shown.

Detective Sergeant Moseley was called by Mr Mildren in relation to certain running sheets kept by the Darwin CIB for the purposes of their investigation into the death of Anne-Marie Cullerton. He said that he had been the officer in charge of that investigation. He explained why he had decided to send the 2 Darwin detectives to Alice Springs, viz:-

"Did you instruct Sergeant Liebelt to take a statement from the accused of his movements initially?---Yes, I asked him to speak to him about his movements around Australia and in Darwin.
What was the significance of the word 'initially' in the running sheet, Sergeant?---Well, at that stage Sergeant Liebelt had little knowledge of the case and it was a decision then how we were going to convey that knowledge to them as to what other witnesses said, other people had spoken to us about, and then it came to my attention there was flight leaving from Alice springs, so it was my decision then to send detectives with all the statements down there, rather than convey it over the telephone or other method."
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So	much,	briefly, for the evidence adduced on the

voir dire. I record that in so far as there is a of evidence between the prosecution witnesses accused, I accept without hesitation the evidence
 conflict and	the
of	the
various prosecution witnesses. I found no reason to doubt that they were honest and accurate in their evidence. I did not find Detective Nixon evasive in cross-examination, as Mr Mildren submitted. I do not consider that Detectives Green and Nixon had "verballed" the accused in any way. On the other hand I found the accused evasive in the extreme. I consider that he fabricated his account of various assaults, threats and inducements by different Police officers so as to seek to overcome the effect of the admissions which he had made on Friday 26 February and Saturday 27 February. There is no doubt in my mind that at a very early stage in his second conversation with Detectives Sodoli and Chapman, when faced with the fact that contrary to the story he had earlier given to the Alice Springs Police about his movements, they had evidence that he was in Darwin on Tuesday 23 February, he decided to confess; his words "Beam me up, Scotty" marked that turning point.
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The law applicable


In February 1988 the statutory duty of the Police officers in this Territory after they had arrested or charged a person with an offence, was set out in s.16 of the Bail Act, viz:-

	AUTHORITY FOR POLICE TO GRANT BAIL
	A member of the Police Force who arrests or charges a person with an offence shall, if it is practicable for the person to be brought before a magistrate or a justice forthwith after he is charged, bring the person, or cause the person to be brought, before a magistrate or a justice forthwith to be dealt with according to law.
	Where a member of the Police Force who charges a person with an offence is unable to comply with sub-section (1), the member shall -

	inform the person charged of his right to apply for bail; and
	as far as practicable, ensure that the person charged is able to communicate with a legal practitioner or any other person of his choosing in connection with an application for bail.


	An authorised member shall, practicable	after	a	person	becomes

 as	soon	as entitled to
apply for bail, determine whether	bail granted under this Act.
•
 should	be



These provisions are very similar to the former s.136(1)-(3) of the Police Administration Act, repealed in 1982.
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Sections	123	and	125(1)-(2)	of	the	Police Administration Act may also be noted:-


"123.	ARREST	WITHOUT	WARRANT	BY	MEMBERS	OF POLICE FORCE

	A member of the Police Force may, without warrant, arrest and take into custody any person where he believes on reasonable grounds that the person has committed ...


	Where a person has been arrested in accordance with sub-section (1) and is in the custody of a member of the Police Force but is not charged with an offence, it is lawful to continue to hold the person in custody for so long only as the member believes on reasonable grounds that it is necessary to hold the person -


( a) to ensure the appearance of before a court of competent in respect of the offence;
 the	person jurisdiction

	to	prevent		a repetition	of, offence, or

 continuation	of,		or or	commission		of	the

	to prevent the	loss	or	destruction	of evidence relating to the offence.

125. POWER TO ARREST INTERSTATE OFFENDERS
	A member of the Police Force may, without warrant, arrest and take into custody a person if the member believes on reasonable grounds that the person has, in a State or another Territory, committed an offence against the law of that State or Territory and there is under the law of the Northern Territory a similar offence that is punishable by imprisonment for a period exceeding 6 months.
	A person who is arrested for an offence in accordance with sub-section (1) shall as soon as practicable be brought before a justice."
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Sections 16(1) and (2) of the Bail Act as set out above were repealed on 30 March 1988, but they represent the law as it stood in February 1988 and accordingly, the law applicable on this application.


It is somewhat curious that s.16(1) appears in	the
Bail Act.	It	enshrines a basic principle of law and civil

liberty, and has no necessary connection with bail. As Gibbs CJ pointed in Williams v The Queen (1986) 161 CLR 278 at p.285, a provision of this type makes clear that the power to arrest is -

" given for the purpose of enabling  [the  arrested person] to be brought before a Justice as soon as reasonably practicable so that he may be dealt with according to law. If the arrested person is detained for any longer period or for any other purpose the detention will be an unlawful infringement of his civil liberties."


Frequently, when a person under arrest is brought before a Magistrate or Justice, the immediate issue will in fact be whether bail should be granted. Ex hypothesi, bail will already not have been secured from the Police. The bail decision is a very important feature of the criminal justice system; in so far as a refusal of bail involves a person, deemed by s.5 of the Criminal Code to be innocent at that time of any offence, being kept in imprisonment for some appreciable period without having been sentenced following a trial, it constitutes the solitary exception to
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rights guaranteed to citizens by Ma9:na Carta. Section 36(1) should in my view be construed, as far as possible,  to accord with the common law; see the observations to this effect by Wilson and Dawson JJ in Williams v The Queen (supra) at p.313.

Section 36(1)  of the Bail Act requires the Police to act by bringing the arrested person "before a Magistrate or a Justice forthwith", but only "if it is practicable" to do so. In that event that he is "unable" to comply with s.16(1), the Police Officer comes under the duty set out in s.16(2). However, in my opinion, compliance with  s.16(2) does not exhaust his duty.  I consider that he remains under a continuing duty to bring the accused before a  Magistrate or a  Justice as soon as practicable, because that approach is consonant with the common law as set out in  Williams v The Queen (supra). It is accordingly desirable to deal with that case in some detail.




The Williams case


The Tasmanian statutory provision in question required that a person taken into custody for an offence be brought before a Justice as soon as was practicable after he had been taken into custody. For present purposes, despite the difference in the wording, that provision is
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indistinguishable in effect from s.16(1) of the Bail Act; in both provisions the prisoner is required to be brought before a Justice in as short a time as is reasonably practicable - see the observations of Mason and Brennan JJ on the respective meanings of "as soon as practicable" and "without delay" in Williams (supra) at p.300. The High Court held that this provision gave no power to question the person about the offence for which he had been arrested, or for other offences, and did not make justifiable a delay in bringing him before a Justice which resulted only from the fact that the arresting officer wished to question him.

The facts in Williams were as follows.


Williams was arrested about 6am for the commission of three offences. It was practicable for the Police to have charged him with those offences and brought him before a magistrate by 2.15pm that day. He was not in fact dealt with by a magistrate until 2.15 pm on the following day, although the delay of about 4 hours from 10am was due to a problem with court administration rather than fault of the Police. So Williams had been held in Police custody for some 28 hours before being brought before a justice or a magistrate; during that period he was questioned for about 7½ hours about 26 further offences for which he had not been arrested.
file_133.bin










During this 28 hours he made certain voluntary admissions; their admissibility in evidence was challenged. The trial judge was satisfied that the confessions were made voluntarily, but in the exercise of his discretion rejected them, holding that it would be 'unfair' to the accused to admit them into evidence, having regard to the circumstances in which they were procured. Further, he considered that considerations of public policy meant that what had happened at the police station should be discouraged. The Crown then offered no evidence on the 26 counts; the jury by direction brought in a verdict of not guilty on each of those counts. The applicant pleaded guilty to the remaining 3 counts, in respect of the offences for which he had been arrested. The Tasmanian Attorney- General  then successfully appealed to the Court of Criminal Appeal. Williams was ordered to be re-tried on the 26 counts. He was granted special leave to appeal by the High Court; his appeal was allowed, and the order of the Court of Criminal Appeal was set aside.

The High Court declined to follow the approach suggested by Dallison v Caffery (1965) 1 QB 348 that Police could delay bringing an arrested person before a Justice, while they made further investigations into the commission of the offence, provided their conduct was reasonable in the circumstances. The High Court considered that such an approach was wrong, because it did not give primacy to the requirement that a prisoner be brought as quickly as
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practicable before a Magistrate or Justice. That requirement in turn flowed from a person's right to personal liberty, a right to which Mason and Brennan JJ at p.292 ascribed primacy. The High Court's approach means that in Australia, at common law, a person cannot be held in Police custody other than for a reasonable time sufficient to bring him before a Magistrate or Justice. When the Police bring
him before a Justice, they are then required to justify to the judicial arm any need for his further detention. So if Police inquiries are not complete when it is reasonably practicable to bring a prisoner before a Justice, the practical need to complete those inquiries must then yield to the legal requirement to bring him before a Justice. When it is "reasonably practicable" to bring an arrested person before a Justice, depends on the facts of the particular case; as Gibbs CJ put it at pp.283-4:-

" what is reasonably practicable in a particular case is a question of fact. The answer to that question will depend on, amongst other things, the time when, the place in which and the conditions under which the arrest was made. It will be necessary to consider when and where a justice could have been found, whether police officers and transport were available and how long it would reasonably have taken for the necessary paperwork to be completed. Those, however, are not the only considerations."


The remarks of Gibbs CJ at p.285 are also pertinent to the present case:-
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"In considering the scope of the questioning that may be permitted before the accused is taken before a justice, it is not right to draw an arbitrary distinction between questions which relate to the crime for which the arrest was made and questions which relate to other crimes. The investigations which the police may make subsequent to an arrest may reveal that the person arrested has committed a different crime from that for which he was arrested
- e.g. murder and not manslaughter, or vice-versa - or that he has committed crimes additional to those for which he was arrested - e.g., a man  arrested for robbery may be found to have committed murder as well or a man arrested for one burglary may be found to have committed many others. There is no rule that artificially restricts the nature of the investigations which the police may conduct. It is not wrong to arrest and detain a man upon a charge, of which he is reasonably suspected, with a view to further investigations of a second charge upon which information is incomplete: Christie v Leachinsky [1947] A.C. 573, at p.593. The critical question is whether the arrested person was detained any longer than was reasonably necessary to enable him to be brought before a justice.  If he is detained for the purpose of enabling him to be brought before a justice, the fact that he is questioned, whether about the offence for which he was arrested, or about other offences, will not necessarily mean that there has been a failure to bring him before a justice as quickly as was reasonably practicable. On the other hand, if  he is detained, not for that purpose, but solely for the purpose of questioning him, the detention will be unlawful. The line may be a fine one, as it often is when a discretion has to be exercised in sensitive matters."





The applicant's submissions



	Whether applicant "in custody" on Friday 26 February



I	do	not accept Mr Mildren's submission that from about 2.45pm on Friday 26 February the accused was	detained
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in custody, as a result of the information which the Alice Springs Police then acquired that there was a warrant in south Australia for his arrest and the Parole Board there would seek his extradition to that State. It is correct that, had the occasion arose, the Police would not have permitted him to depart after that time; but I am satisfied that he did not seek to leave, and remained voluntarily at the Police Station to see if the matter of extradition from South Australia  could  be cleared  up.  I  do not accept Mr Mildren's submission that Detectives Sodoli and Chapman must have understood that the accused was then in custody after they arrived at the Police Station at 3.35pm.



	(i)	Whether Alice Springs Police were deliberately wasting time



Mr Mildren went with care through the evidence of Inspector Green and Detective Nixon and submitted that their evidence about what they had said and done, and why they had said and done it, as far as concerned the accused's bus ticket and his breach of parole in South Australia, had an "aura of unreality" about it, and that they were on Friday afternoon deliberately then engaged in wasting time so as unlawfully to keep the accused at the Police Station until the Darwin detectives had arrived to interview him. I do not accept those submissions. There was, in my view, no deliberate wasting of time, no hidden purpose in their
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behaviour; the Alice Springs Police appear to have  moved with considerable alacrity in all respects, including the matter of the breach of parole in South Australia.



(ii)		Whether necessary for Darwin detectives (instead of Alice Springs detectives) to interview the applicant


Mr Mildren submitted that Sergeant  Sodoli's evidence as to why it was necessary for the 2 Darwin detectives to interview the accused, at Alice  Springs, rather than Alice Springs Police, was unreal.  I do not accept that submission; there seemed to me to have been very good practical reasons why detectives engaged on the investigation of the death should carry out that interview.




	Effect of failure of Detectives Sodoli and Chapman to caution the applicant in Alice Springs



As I have indicated, it was not the case that when Detectives Sodoli and Chapman arrived at the Alice Springs Police Station, the accused was "in custody" there in terms of the Commissioner's Standing Order No.21 and the description of that state by Williams Jin Smith v The Queen (1957) 97 CLR 100 at p.129, viz:-

"The term 'in custody' in the Judges' Rules is	not a	term of art.	It is not confined to a person who
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has been arrested after a charge has been preferred against him. Any person who is taken to a police station under such circumstances that he believes that he must stay there is in the custody of the police. He may go only in response to an invitation from the police that he should do so and the police may have no power to detain him. But if the police act so as to make him think that they can detain him he is in their custody."


The Alice Springs Police had not acted in such fashion as to make the accused think they could detain him. Accordingly, in terms of Standing Order No.20, they were not required to have cautioned the accused before questioning him; Standing Order No.20 provides, I am told:-

"Whilst in custody or after being arrested for an offence before being charged with that offence a person should not be questioned without a caution being administered."


They did not in fact caution him until Q.19 in the recorded interview, their  third  conversation  with him  on Friday
26 February. Mr Mildren submitted that their failure to caution him before questioning him at all was a matter to be taken into account, together with the lack of any effort by the Police to bring the accused before a Justice until Monday 29 February, and their taking him to Darwin on Saturday 27 February for further interrogation; these went both to the voluntariness of his confession and to the exercise of the discretion to exclude a confession found to be voluntary. I accept that these matters (other than the initial caution)  should  be  taken  into account  on both
questions of voluntariness and discretion.
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	Length of detention and bringing before a Justice



Mr Mildren submitted that the accused could as easily have been brought before a Justice in Alice  Springs as in  Darwin.  He noted that the accused had been detained by the Police for some 70 hours in all, before being brought before a Justice. No earlier attempt had been made by any Police officer to bring the accused before a Justice, either in Alice Springs or in Darwin. He submitted that the total period of interrogation by the Police was from 12.30pm on Friday 26 February until 7.30pm on Saturday 27 February, a period of some 31 hours during which the accused had at most some 5 hours sleep. He submitted that  the purpose of bringing the accused back to Darwin was in order to  carry out further inquiries with him, and not for the purpose of bringing him before a Justice. The fact that it may  have been Police practice not to bring a person arrested on a Friday evening before a Justice until the following Monday, was no answer to what the law required of the Police. I accept these submissions and note the total length of the detention.




	Whether applicant had requested access to a solicitor



Mr Mildren	submitted	that	the		accused		had constantly requested access to a	solicitor	and	was	given
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evasive promises by the Police that a solicitor would be contacted for him.  I do not accept this submission, because I do not accept the accused's account that he sought to have access to a solicitor, and was given promises in that regard by Police officers.

I consider that it is the law in the Territory that every person, though he be in custody, at any stage of an investigation should be able to communicate and consult privately with a solicitor, subject to the  qualification that where he is in custody  the exercise of that right causes no unreasonable delay or hindrance to the process of investigation. And in appropriate circumstances - which did
not obtain in this	case solicitor	may	therefore
 the	refusal	of	access		to	a ground	the	exercise	of	the
discretion in favour of an accused to exclude confessional evidence obtained thereafter if, in all the circumstances, it is unfair to allow it to be used; see R v Hart (1979) QD R 8, at p.13 per Connolly J, and R v Stafford (1976) 13 SASR
392 at pp.397-8 per Bray CJ.





	Whether applicant should have been cautioned about videotaped read-back and re-enactment; and other matters concerning those videotapes



Mr Mildren submitted that the accused	should	have been	cautioned	that	he	did	not have to take part in the
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videotaped read-back of the record of interview by Senior Sergeant Tilbrook in Darwin. He submitted that this was particularly important, because the video tape would then be an exhibit to be seen by the jury. I accept that the accused was not then cautioned, and I accept Mr Mildren's submission; a caution in these circumstances serves to remind an accused person of his rights at common law.

Sergeant Sodoli had testified that he had given a caution in Darwin about engaging in a video re-enactment, but I consider it was of a very perfunctory nature. His later caution was during the process of filming itself.

Further, Mr Mildren submitted, the video film of the re-enactment was not played to the accused to give him an opportunity to see if anything in the film needed to be corrected nor was he given a copy of that video tape. Fairness required that these be done. In support of this submission Mr Mildren relied on Li Shu-ling v The Queen (1988) 3 All E.R. 138 (P.C.), which it is desirable to note in some detail.

That case involved the admission into evidence of a
video warned
 tape that
 of	a reenacted homicide. he		did	not	have	to
 The accused had been take	part	in	the
re-enactment, but he voluntarily agreed to do so.	The Privy
Council held that where an accused has voluntarily agreed to
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demonstrate how he had committed a crime, a video recording of his reconstruction is admissible in evidence as a confession, provided the accused had been warned that he need not take part in it, and had agreed to do so voluntarily. The video recording should be made reasonably soon after any oral confession; it had been made 2 days afterwards in this case and was held to be have been rightly admitted into evidence. At p.141 their Lordships noted:-


"If however the video recording re-enactment	of	his	crime	is admissible as		a	confession	and exception to the hearsay rule
 
of	the	accused's admissible, it is as		such	is	an



if any accused can say what he did there is no reason why he should not show what he did".


At p.142 their Lordships said:-


"The truth is that if an accused has himself voluntarily agreed to demonstrate how he committed a crime it is very much more difficult for him to escape from the visual record of his confession than it is to challenge an oral confession with the familiar suggestions that he was misunderstood or misrecorded or had words put into his mouth. Provided an accused is given a proper warning that he need not take part in the video recording and agrees to do so voluntarily the video film is in principle admissible in evidence as a confession and will in some cases prove to be most valuable evidence of guilt.
To meet the suggestion that lack of acting skill may result in serious distortion of a fair demonstration by the accused the video recording should be shown to the accused as soon as practicable after it has been completed and he should be given the opportunity to make and have recorded any comments he wishes about the film. If
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the accused says the film does not show what he meant to demonstrate there will then be a contemporary record of his criticism which the judge and jury can take into account when assessing the value of the film as evidence of his confession."


Dealing with certain observations in Tam Wing Kwai v The Queen (1976) H.K.L.R. 401, their Lordships said at p.143:-

"There can be no point in making a video film of the demonstration of the crime unless the accused has confessed orally to the crime. Provided the video film is made reasonably soon after the confession and is made voluntarily it should not be excluded on the ground that it may strengthen the prosecution's case by making it more difficult for the accused to resile from his confession. It is in the interests of justice that persons guilty of grave crimes should be convicted."


I accept Mr Mildren's submissions in relation to the need to observe the requirements in Li Shu-ling v The Queen, in relation to videotaping of the read-back and the re-enactment.




	Time at which caution should have been given during questioning of applicant by Sergeant Sodoli



Mr Mil'dren submitted that once Sergeant Sodoli had formed a reasonable suspicion that the accused had committed the homicide he should have cautioned the accused before questioning him further. I consider that the stage of
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reasonable suspicion clearly arose during their second conversation, a little after 5 o'clock; during that conversation the facts already within Sergeant Sodoli's knowledge, coupled with what the accused then said, were such as to establish in his mind reasonable grounds for suspicion.


Section	123	of	the	Police Administration Act
requires a belief by Police on	reasonable	grounds	that	a
person has committed an offence, before they may arrest him and take him into custody. There is a clear distinction between "reasonable suspicion" and "reasonable belief"; the latter goes beyond the former see McIntosh v Webster (1980) 30 A.C.T.R. 19 at pp.29-30. However for the purpose of the caution, and on the facts in this case, the distinction is not relevant.

I accept Mr Mildren's submission that Sergeant Sodoli should, when he was told in his second conversation with the accused that he had gone to Flat No.1, have then cautioned the accused before questioning him further, since clearly the accused was in custody from that time in relation to the death of Anne-Marie Cullerton. It is clear that no caution was given at that time, and the accused then gave incriminating admissions.
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It is clear, that Detectives Sodoli and Chapman were under a genuine but mistaken impression that they required by the authority of the Williams case to bring the accused before the "next available Court". Clearly, as a practical matter, on Saturday morning that meant Monday
29 February, as regards the courts in both Darwin and Alice Springs. Williams refers to the need to bring an accused before a "Justice", the words used in the Tasmanian legislation there under consideration; nowhere does it refer to bringing him before a "Court". The obligation on the Police was to bring the accused as soon as practicable before a Justice, in this case, that clearly meant some reasonable hour on Saturday morning, in Alice Springs.




	The applicant's account



As I indicated earlier, I consider that the accused lacked credibility, and I accept the evidence of the various Police officers where their evidence conflicts with that of the accused In particular I find -

	The accused did not tell any of the Police officers that he wanted to see a solicitor; and the Police officers did not tell him from time to time that arrangements would be made to obtain a solicitor forh .
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	That irrespective of what he said in evidence on the topic, he was not in custody until a little after 5pm on Friday 26 February. He was not held in custody in relation to the possibility of his extradition to South Australia where a warrant for his arrest had issued some 17 days before. There was nothing in the attitude of the Police prior to his second conversation with the Darwin detectives which could have led to any reasonable view on his part that he was not free to leave. I do not accept his account that he thought he was in custody almost from the time he arrived at the Police Station in Alice Springs.


( 3)		The accused had no "good guys-bad guys• conversation with Detectives Sodoli and Chapman, nor was he struck by either of them at Alice Springs as he alleged.

	He was not provided with beer at either Alice Springs or Darwin, as he alleged.


	He gave permission for his duffle bag to be collected from Saint Vincent de Paul Hostel, and searched.
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	Sergeant Sodoli did not punch him on the nose or threaten to shoot him at Darwin.


	His account of not being told about the matter of extradition to South Australia, is untrue.  It is not without significance that his account was not put to Inspector Green or Detective Nixon; see R v Robinson (1977) Qd.R. 387 at p.394.


	He used words to the	effect	"That's	heavy,	man.


That's	murder"	and	"It's heavy man. big one" during the conversation	at Chicken.
 This is the the	Wishbone




(j) Submissions


Mr Mildren	submitted	that	3	questions had to be addressed on the voir dire:-

	Had the Crown discharged its onus of proving that the confessional material had been given voluntarily by the accused in the sense that he had given it in the free exercise of a choice to speak or to be silent, and not because his will had been overborne or because of duress, intimidation, persistent importuning or sustained or undue
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insistence inducement?
 or	pressure,		or	because	of	some If	not,	the	material	had		to		be
rejected because, being non-voluntary, it was legally inadmissible: see McDemott v The King (1948) 76 CLR 501 at p.511, per Dixon J.

	If "Yes" to (1), had the accused shown that it would nevertheless be unfair to him, taking into account amongst other matters any proved illegal or improper action by the Police in obtaining that voluntary confessional material, for it to be adduced in evidence against him? If the accused had shown this, the material should be excluded in the exercise of the Court's discretion. This raises the exercise of the fairness discretion referred to in R v Lee (1950) 82 CLR 133. I note that in that case the High Court approved the approach taken by Street Jin R v Jeffries (1947) 47 SR(NSW) 283 at pp.311-314.


	If "No" to (2), had the accused shown that the material had been obtained by unlawful or improper conduct on the part of the Police in circumstances such that for that reason alone relevant considerations of public policy required that the material not be allowed to be adduced in evidence?
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I accept that these are the 3 questions to be addressed. Different factors apply to different parts of the evidence. The authority for questions (2) and (3) is Cleland v The Queen (1982) 151 CLR; see especially at p.24, per Deane J.


In Cleland the accused had been arrested and taken into custody at 2pm at a Melbourne Police Station. He was not taken before a Magistrate as soon as was practicable after he had been taken into custody; accordingly, he was unlawfully detained from about 5.30pm.  A  South Australia
C.I.B. officer arrived from Adelaide at 7.35pm and the accused was questioned from 8.35pm until about midnight, when he was charged. He denied making any confession during that time. Apart from the fact that he had been unlawfully detained at the Police Station he did not allege any improper treatment or pressure by the Police to make him confess. (Some similarities with and differences from the present case may be readily seen.) It was held that where a voluntary confession had been procured by unlawful or improper conduct by Police, the trial Judge should consider whether it should be excluded either on the ground that it would be unfair to the accused to allow it to be admitted (see question (2) above) or on the ground that, on balance, relevant considerations of public policy required that it be excluded (see question (3) above). In the latter case it would only be in a very exceptional case that a voluntary
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confession,	which	it	would not be unfair to an accused to I
admit in evidence, would	be	rejected	on	the	grounds	of I' public	policy; see Collins V The Queen (1980) 31 ALR 257 at p.317, per Brennan J.	Further, in considering question (3),
it	is	relevant to consider whether the unlawful conduct of
the Police resulted from a mistake and not from a deliberate/ or	reckless disregard of the law, whether the nature of the/
I
illegality had affected the cogency	of	the	evidence,	and
what was the nature of the offence charged.


Mr Mildren submitted that the confessional material elicited from the accused after 5pm on Friday 26 February was not voluntary, in terms of (1) above, since he had been at the Police Station since 12.30pm and in custody since at least 2.45pm. I do not accept that he was in custody until shortly after 5pm; and I consider his confession on Friday evening and night was clearly voluntary, in the sense that it proceeded from a free choice to speak or to be silent.

Second, Mr Mildren submitted it would be unfair to the accused to admit any of the confessional material at all, in the light of the alleged assaults, refusal of an opportunity to consult a solicitor, the breaches of Standing Orders, and of the duty to bring him before a Justice as soon as was reasonably practicable.
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As to holding the accused in custody in connection with the breach of his parole in South Australia, Mr Mildren submitted that the breach of a condition of parole was no offence in South Australia, and hence s.125 of the Police Administration Act did not apply. I do not consider the accused was held in custody in relation to the breach of parole. The submission as to s.125 seems to be correct though I note the provisions of s.18 and 19A of the Service and Execution of Process Act 1901 (Cth).

Mr Mildren referred to observations by Mason CJ in Van der Meer v The Queen (1988) 62 ALJR 656 at p.659, which make it clear that the Judge's Rules (U.K.) do not have the force of law in Australia. I note that the majority stated at p.666, that in Queensland -


"	[the	Rules]	are regarded by yardstick against which	questions and unfairness may be judged."
 
the Judges as a of	impropriety



I accept that the Rules are regarded in the same way in this Territory. At p.661 in Van der Meer (supra) the Chief Justice discussed the 4 events in the course of an investigation each of which may signal the stage at which the Police identify a suspect as the perpetrator of a crime; his Honour said, at p.661:-

"True it is, unlawful detention for the purpose of interrogation does not have quite the same significance in marking the end of the general
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inquiry into the crime as do the other events already discussed. On the other hand, it is a fundamental principle of the common law that a person cannot be taken into custody or kept in custody for the purpose of interrogation: Williams v The Queen (1986) 161 CLR 278 at 291-299, 305.
And		there		is		much		to be said for the view that, when interrogation takes place at a police	station in	the		circumstances		described		by Williams Jin Smith (at 129), the police came under an obligation to	administer a caution.		That is not only because the		interrogation	takes		place	under		compelling circumstances	but	also	because the fact that the police	create		the		impression	that		they	are detaining		the suspect is in itself some indication that they are contemplating the taking	of	further steps in relation to him."





The Crown's submissions


I accept Mr Karczewski's submission that the videotaped material shows that the accused had an attitude of cooperation with the Police. It does not show any change in his demeanour between Alice Springs and Darwin.

I accept that in relation to the exercise of the discretion to exclude confessional material because of unfairness, the views of the majority in Van der Meer (supra) at p.666 apply, viz:-

"In considering whether a confessional statement should be excluded, the question is not whether the police have acted unfairly; the question is whether it would be unfair to the accused to use his statement against him: Lee at 154; Cleland, at 18. Unfairness, in this sens is concerned with the accused's right to a fair trial, a right which may be jeopardised if a statement is obtained in circumstances which affect the reliability of the statement."
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I	do	not	understand	their	Honours		there	to		limit consideration		of	the fairness discretion to "circumstances ' which affect	the	reliability	of	the	statement",	though
Dawson	in Cleland (supra) appeared to restrict the exercise of the fairness discretion in that way.	I consider that the
fairness	discretion	as discussed in R v Lee (supra) is not y

restricted to the situation where the confession may have been rendered unreliable by the Police conduct which is under attack. It may be unfair as against the accused to admit confessional material, for reasons other than that their reliability has been rendered doubtful by Police conduct.


Mr Karczewski	also	referred	to Salihos (1987) 27 A.Cri.m.R. 319.	In that case, the trial which had	concluded
before the decision in Williams was handed down, the accused had been arrested on a currency offence at 2.30pm. That night the Police received further information which tended
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to implicate him in drug trafficking. His questioning the following day on that matter, during which he made confessional statements, led to his appearance before a Magistrate 30 hours after his arrest on the currency charge; that is, his appearance before the Magistrate was delayed for some 24 hours. The Court of Criminal Appeal of Western Australia held that the detention on the currency charge was clearly illegal after the first day, but nevertheless the record of interview relating to the drug trafficking charges had been properly admitted; they found there had been no deliberate reckless disregard of the law by the Police, the illegality did not affect the cogency of the evidence and it was not causally significant.   The  Court  considered  that
Williams	did	not	establish	that evidence obtained from a

suspect during a period of unlawful detention is necessarily inadmissible.	I respectfully agree.
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Mr Karczewski submitted that in taking the accused from Alice Springs to Darwin, the Police were not acting unfairly towards him. He referred in particular to R v
Bruce (1965) QWN 48. In that case the Police had unlawfully taken the appellant from the custody of a watchhouse keeper for the purpose of questioning him and searching for evidence. The Court of Criminal Appeal held that the circumstances were abnormal and that what was done was not unfair to the appellant; accordingly, it held, the trial judge had not erred in admitting the evidence thereby obtained. It is, I think, a decision which turns on its own facts, just as this case must.


The accused agreed to accompany the Police to Darwin, to assist them further in their investigations, when asked to do so at about 3.30am on the morning of Saturday
	February. In my opinion the giving of his consent to do


so at that time and in the light of the whole of the
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evidence as to what had transpired to that time, does not mean that taking him to Darwin was not behaviour oppressive towards him.


It is clear that the arrest of the accused on Saturday morning 27 February between 3.20am and 3.30am was authorised by s.123(1) of the Police Administration Act. Mr Karczewski submitted that the accused was first taken into custody at that time, and that it was at that time that the Police came under a duty to comply with s.16(1) of the
Bail Act; and that the Police had then complied with s.16(2) of the Act, since it was impracticable to take the accused before a Justice forthwith. Clearly, the Court in Alice Springs was not open for business until Monday 29 February, but the obligation on the Police was not to take him before a Court but to take him before a Justice, and that very clearly could have been effected at a reasonable hour later on that  Saturday  morning,  at  8, 9  or  10  o'clock, as
Mr Karczewski rightly conceded.
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In any event I do not accept the submission that the accused was first taken into custody in the early hours of Saturday morning. I consider that he had been custody since a little after 5pm on Friday 26 February and that duty imposed on the Police by s.16(1) of the Bail Act arose at that time. I do not accept that the belief of Detectives Sodoli and Chapman as to what was required of them under
s.16 of the Act - that they bring the accused before "the next available Court" was a reasonable belief. As  Inspector Green made clear, he would have made an immediate application to a Magistrate had the applicant wished to apply for bail after he (Inspector Green) had refused bail at the Watchhouse.


There is no doubt to my mind that Detectives Sodoli and Chapman wished to take the accused to Darwin so that he would assist them further in their investigations. I consider that in taking the accused to Darwin on Saturday
---------------··- '"''"•---·~---..---







the 2 Police officers acted contrary to their common law legal obligation to take the accused before a Justice as soon as practicable but in doing so they were not acting with deliberate disregard of their obligations.


The fact that the accused in the early hours of Saturday morning declined to exercise his right to apply to a Justice for bail when informed of his right by Inspector Green, does not affect in any way the obligation imposed by law on the Police to take him before a Justice or Magistrate as soon  as  was  practicable. I do not consider that, as Mr Karczewski submitted, the failure by the Police to do so later on Saturday morning in Alice Springs, was not unreasonable; to the contrary, I consider that it was unreasonable behaviour. I should add here that the Crown was unable to assist me as to whether there were any Standing Orders by the Commissioner of Police in relation to the manner in which Police are required to fulfil! their
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duties	under	s.16(1)	of the Bail Act, or at common law at weekends.


It does not follow that because of the failure by the Police bring the accused before a Justice as soon as was practicable (that is, on Saturday morning at a reasonable hour) , any subsequent evidence must automatically be rejected.


Mr Karczewski submitted that any illegality involved in taking the accused to Darwin did not affect the cogency of the evidence there taken; that that illegality was not causally significant to the obtaining of that evidence, and so the evidence was not obtained by unlawful means. I do not accept that submission. After having made the record of interview, and having been some 15 hours in the Police Station at Alice Springs, I am unable to find that anything the accused later did in Darwin while in
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Police custody was done in the course of a free choice to speak or to be silent. I consider that by that time his will had been completely overborne, and, as far as the law relating to voluntariness of confessions is concerned, no confession which he made after leaving Alice Springs was made voluntarily.


I accept that from 12.30pm to about 5pm	on	Friday

26 February the accused was not in custody at the Alice Springs Police Station. I do not accept that thereafter the accused was remaining at the Police Station voluntarily. He was effectively in custody. The Police were earlier waiting on the arrival of the South Australian warrant for his arrest; on its receipt they could have taken steps to execute   it under  s.18 of  the  Service and Execution of
Process Act 1901 (Cth). Alternatively, it appears that the Police could have proceeded by way of a provisional warrant under s.19A of that Act. In any event, I am satisfied that
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the accused was not held in custody prior to 4.15pm on the basis of a mere device (the existence of a South Australian warrant) to keep him there until the Darwin detectives arrived.


I should say that if the accused was being unlawfully detained, on Friday afternoon, it follows that his subsequent confession was obtained during a period of unlawful detention. It was thus unlawfully obtained. However, I consider that in those circumstances, in no sense could it be said to be unfair to use the confessional material against the accused The reliability of his voluntary confession was not affected by any unlawful detention on Friday afternoon. In no way was he treated oppressively. This would not be an example of a "most exceptional case", within the Cleland principle.
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These are the	reasons	for	the	ruling	given	on

	April.








