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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. 28 of 1994
(9319966)
						BETWEEN:

						JOHN SOMMERVILLE
							Appellant

						AND:

						GOTTLIEB THOMAS SVIKART
							Respondent


CORAM:  THOMAS J


	REASONS FOR DECISION

	(Delivered 13 February 1995)


	This is an appeal from a decision of the Court of Summary Jurisdiction.

	On 9 September 1994, the appellant was charged in the Court of Summary Jurisdiction and entered a plea of not guilty to the following charge.

	That on or about 21 October 1993 at Darwin in the Northern Territory of Australia did have in his possession 1 x Kawasaki KX125cc motorcycle; 1 x home-made motorcycle trailer; 1 x complete grey plastic tool kit; 1 x set of motorcycle forks, which at a time prior to making this charge was reasonably suspected of having been stolen or unlawfully obtained.
Section 61 of the Summary Offences Act.

	On 12 September 1994, the appellant was convicted of the offence in respect of the motorcycle, the motorcycle trailer and an unspecified number of tools.  The charge was not made out with respect to the other items.

	The appellant lodged a Notice of Appeal stating the following grounds:

	"1.	The learned magistrate erred in law by convicting the defendant in circumstances where the evidence against him was circumstantial only and a rational hypothesis consistent with innocence existed.

 	2.	The learned magistrate fell into error by convicting the defendant against the evidence and against the weight of evidence.

 	3.	The learned magistrate's finding of guilty was unsafe and unsatisfactory.

 	4.	The learned magistrate erred in law by allowing the prosecution, over objection, to amend the date of the alleged offence after the six month period for the laying of a complaint had passed and in circumstances where the prosecution conceded to the Court that their case could not succeed without such amendment."


	At the hearing of the appeal the appellant abandoned ground number 4.

	Leave was granted to the appellant to add a further ground of appeal:

	"5.	The conviction cannot stand because the complaint on which the accused was convicted failed to disclose any offence and the learned magistrate was obliged to dismiss it."


	This appeal proceeded as a rehearing (Messel v Davern 9 NTR 21; Smith v Torney 29 NTR 31; Price v Foster 38 NTR 23).  The appellant did not seek to call further evidence and argued the appeal on the transcript of the evidence from the Court of Summary Jurisdiction.

	The procedure which took place at the summary hearing was as follows:

	(a)	There was an application by prosecution to amend the date of the charge on complaint.  The application to amend the complaint was opposed.  The application by the prosecution to amend was granted.  The amended date of the alleged offence being "on or about 21 October 1993".

	(b)	The appellant was charged and entered a plea of not guilty.

	(c)	Civilian witnesses for the complainant were called.

	(d)	Police witnesses were called.
	(e)	Voir dire hearing in relation to confession to police on tapes.

	(f)	No case submission.

	(g)	The learned chief stipendiary magistrate held the defendant 		had a case to answer.

	(h)	No evidence called for the defence.

	(i)	Submissions to the effect that the prosecution had not proved 		the charge beyond reasonable doubt.

	(j)	Appellant was convicted.

	The factual background which is not in dispute is as follows:

	The appellant, with two other men including the complainant Mr Michael Young, resided at 5 Fulton Place, Millner between 1992 and 1993. Mr Michael Young went away on holiday from mid December 1992 to mid January 1993.  He left a motorcycle, trailer, toolbox and set of forks at the residence.  Upon his return these items were found to be missing and he made a complaint to police.

	On 21 October 1993, the property in relation to which the appellant was convicted, was located by police at the residence of a Mr Colin Williams at 1040 Hunter Road, Bees Creek.  At this time the appellant maintained a room there.  The appellant had moved into the Hunter Road residence on the same day as a Mr Mike Bushby between approximately March and April 1993.  Some three weeks after moving in, Mr Bushby left the residence at 1040 Hunter Road, Bees Creek.

CROWN WITNESSES	

	MICHAEL ROSS YOUNG was the complainant and gave evidence AT the hearing in relation to his ownership of the relevant property.  The defence did not challenge the Crown's contention that the motorcycle and the trailer found at the defendant's house on 21 October 1993 belonged to Mr Young.  The only dispute on his evidence was the tool kit.  In cross examination Mr Young gave the following evidence (transcript pp 25-26):
	"That tool box, you said you got that at K-Mart?---That's correct.

	And that's just a standard tool box isn't it?---Yeah.

	The kind of thing that you could buy at Woolies?---No, you can buy at K-Mart.

	Can you get it anywhere else?---Not that I'm aware of no.

	Have you seen other tool boxes around?---No.

	The thing is your tool box when you left it had all of the tools?---That's correct.

	The one that you got back didn't have all of the tools did it?---That's right.

	These are just standard tools aren't they?---That's right.

	You hadn't marked each individual tool?---No, I hadn't engraved it.

	Or you hadn't marked the tool box?---No.

	So all that you identified was a tool box of the same standard type with some tools missing?---I guess you could say that was correct.

	You have assumed that it's your tool box?---I have.

	Do you know a person by the name of Michael Bushby?---No, I don't.

	So you don't know anything about him leaving property at the house in Humpty Doo?---No I don't.

	What I'm going to suggest to you is that about the tool box.  It may be the case that the tools that you identified in fact aren't yours, but just very similar to them?---It is a possibility I guess."



TERRY PARKER
	The evidence of Terry Parker was not referred to by the learned chief stipendiary magistrate to base his findings, that the offence was found proved.

	Mr Davies for the appellant submits I should not use the evidence of Terry Parker because it is irrelevant to the appeal.  It concerns the racing forks in respect of which the charge was not made out before the Court of Summary Jurisdiction.  Mr Cato, for the Crown, submits I should use the evidence of Mr Parker as being relevant because it shows Mr Sommerville had, contrary to what he told Mr Young, property in his possession shortly after it had gone missing from Mr Young's premises.
	I note the learned chief stipendiary magistrate, in dealing with the no case submission (transcript p 91), stated that he accepted the evidence of Mr Parker.  "But his evidence does not of itself prove the charge even at prima facie against the defendant in respect of the forks."

	I consider the evidence of Mr Parker is of minimal relevance to the issue of the guilt or otherwise in respect of the charge upon which Mr Sommerville was found guilty and I do not attach any weight to such evidence.

	COLIN WILLIAMS was acknowledged by the learned chief stipendiary magistrate to be the key witness.  His evidence is recorded at pages 32-41 of the transcript.

	In summary, his evidence is as follows:

	Mr Williams has lived at 1040 Hunter Road Bees Creek since 1 February 1993.  In March/April the appellant, John Sommerville, and a friend, Mike, moved into the premises.  Mr Williams was not at the premises when the bike and trailer arrived (transcript p 32).  It was about a week after the appellant moved in that the bike arrived.  The only person Mr Williams saw use the bike was Mike (transcript p 34).  He never saw John (the appellant) use the bike.  On 22 October 1993 police came and took the bike.  Mr Williams then asked the appellant to move out.  Mike wrecked the bike when he used it.  Mr Williams and the appellant attempted to fix the bike (transcript p 37).  They attempted to fix the bike after Mike had left the premises (transcript p 37).  Mike left about a week after it happened.  He owed $160 for rent when he left.  John was not very impressed when he came back and saw the condition of the bike.  The bike was not fixed to a condition where it could be ridden (transcript p 38).  Mr Williams did not know who brought the bike onto the property (transcript p 40).  He agreed it could be possible that Mike could have brought the tool box in question to the property (transcript p 40).

	DETECTIVE NOBLE gave evidence which is recorded from transcript pages 41-58.  At page 43 he gave the following evidence:

	"Then what happened?---That was about the extent of the inquiries for that day.  The following day, Friday the 22nd, myself and Detective Manuell attended at the Darwin Naval Base Larrakeyah.

	Were you with anyone the day before?---Yes.  I was with Detective Sergeant Lade on the first day.

	Sorry, I missed that.  Then the next day you with Detective Manuell?---Yes.  We went to the naval base and I there spoke with the defendant briefly.  Told him what I wished to speak with him about and he then stated that a friend of his had dropped the motorcycle off at the block at Humpty Doo or a person had dropped the motorcycle off at Humpty Doo and that he wasn't aware that it was stolen.  I then arranged with him to meet him I think at the Darwin Police Office at around 2 o'clock that afternoon and myself and Manuell then left."


and at transcript page 44:


	"Where were the tools found?---The tools were in the - as I recall the bulk of them were in the room of the defendant that he was using at that address and the actual container, or tool box perhaps, was outside in the area where we had removed the motorcycle the previous day."


	Counsel for the appellant argues that the magistrate misstated the evidence in stating his findings following the no case submission and again when he made findings following the submission that the evidence was not sufficient to make a finding the offence was proved beyond reasonable doubt.

	The learned chief stipendiary magistrate made the following finding in respect of the submission that there was no case for the defendant to answer (transcript p 89):

	"	The evidence of course, as Mr Davies said it points out in respect of the motorbike and the trailer and the tools, is confined essentially to that of Mr Williams.  On his evidence dealing with the matter at this prima facie case, Mr Davies of course, on his evidence it's clear that the defendant moved to 1040 Hunter Road in about March or April 1993 and at this stage of the case I accept that that is the approximate date that he moved in.  And that it was as late as June or July.  He was unable to be precise with the dates.  But to the best of his recollection had March or April with Mike Bushby.

	On his evidence, that's that of Mr Williams, the motorbike and trailer arrived on the same day.  He agreed under cross-examination that he did not know who brought the motorbike to the property because he simply wasn't at home when it was brought there it's clear.  He made an assumption that the defendant, Mr Sommerville, was the owner and conceded that it was an assumption."


and transcript page 90:


	"	In respect of the bike, trailer and the tools, I'm satisfied that there is a case to answer at this stage.  I'm satisfied that the defendant moved to Hunter Road in about April 1993 (inaudible) findings of course at this stage (inaudible) prime facie basis that on the same date a motorbike and trailer which were later found therein late October also arrived on the property.  That the defendant stayed at that property for about 6 months which takes him to about October 1993.  That he worked on the bike.  And on this critical point I think it is reasonable to assume at this stage of the case that it was in his possession, thereof he was the owner of it."


	In dealing with the submission that there was not sufficient evidence to prove the charge beyond reasonable doubt the learned chief stipendiary magistrate made a finding (transcript p 99):

	"	That the bike was brought to the premises on the same day as Mr Sommerville arrived at the premises.  No-one saw him bring that bike there or who brought that bike there.  There was no evidence of course from him.  But it is reasonable inference in my opinion to draw from the prudent fact that he did take up residence at that premises in March or April 1993.  There's a reasonable inference that the bike appearing there on the same day was brought with him or by him in any event in his custody or control."


	I agree with the submission of counsel for the appellant that this finding is not supported on the evidence.  The only evidence on the issue is the evidence of Mr Williams who stated (transcript p 33):

	"The day that Mr Sommerville moved in and you returned from work you said you saw a motorbike there?---Yes.

	What else did you see there?---I couldn't say it was the same day he arrived.  I can't say that.

	Within how many days of him arriving did you see the motorbike on that property?---I suppose a week something like that.

	Within a week?---Yeah, I'd say it would be about a week."


	There is no evidence to support a finding that the bike arrived at the premises 1040 Hunter Road on the same date as Mr Sommerville, the appellant.

	Counsel for the Crown did not seek to persuade this court that the learned chief stipendiary magistrate had not erred in his finding of fact on that issue.  The Crown submission on that issue is that any such error by the learned magistrate is not fatal to the prosecution case and there is other evidence which fairly goes to support a case beyond a reasonable doubt.

	Counsel for the appellant submits that there is a misstatement in the magistrate's findings as it appears at transcript page 89:

	"	On his evidence, that's that of Mr Williams, the motorbike and trailer arrived on the same day.  He agreed under cross-examination that he did not know who brought the motorbike to the property because he simply wasn't at home when it was brought there it's clear.  He made an assumption that the defendant, Mr Sommerville, was the owner and conceded that it was an assumption."


	The evidence given by Mr Williams and the exchange between the magistrate and counsel, is as follows (transcript p 33):

	"As far as you were aware who was the owner of that bike?---He was.

	MR DAVIES:  I object to that.

	HIS WORSHIP:  The question has been answered.

	MR DAVIES:  I'd ask the court to disregard it because it's so important of course on a charge such as this and it's just that - - -

	HIS WORSHIP:  Ultimately it is I think.

	Mr O'Loughlin, I don't know whether you want to re-approach the question or the issue.  But I will disregard the answer given to the question in that form."


	Counsel for the appellant states the magistrate has emphasised and relied on the answer which should have been struck from the record; that Mr Williams gave evidence Mr Sommerville was the owner of the bike.

	I do not put this interpretation upon the magistrate's findings. The magistrate refers to Mr Williams making an assumption and Mr Williams conceded it was an assumption which implies that the magistrate did not consider this to be evidence to which he would attach any weight.  In my opinion in this context that amounts to the same thing as ignoring the evidence completely.

	Counsel for the appellant submits the learned chief stipendiary magistrate further misstated the evidence when he made the following finding at transcript page 89:

	"....  As to the critical issue of performing maintenance work on the bike, which Mr Davies relies upon heavily, Mr Williams said that 'John tried to fix it after the other bloke wrecked it.  I was helping him'.  That was his evidence.  He could not say precisely when this was.  But his evidence was it was not long, about a week, when he left.

	His evidence as to when Mike left was also unclear.  But when one looks at his evidence in totality, one finds that he said 'Mike was only there about 3 weeks.  The damage was 1 week before he left'."


and further at transcript pages 90-91:


	".... I'm satisfied that at this stage of the case the fact that he worked on the bike and repaired it, and it's clear that Bushby didn't do so, is indicative of more than a mere coincidental happenstance, to happen to be there when somebody else wants to work on it helping him indicates that possession or control.  This occurred about when or before Bushby left."


	The evidence of Mr Williams is that he and the appellant worked on the motorbike after Mike left (transcript pp 37 and 38).

	In his finding, in respect of the submission that there was not sufficient evidence to find the offence proved, the learned chief stipendiary magistrate stated as follows (transcript p 99):

	"	It's then in my view a matter of dealing with this thorny issue of the repair.  And I'm satisfied that the repair work done by Mr Sommerville on the bike in the presence of Mr Williams, about which there is no argument of course, was done by a man exercising particular interest in a bike within his possession or control.  In my view there is no other rational hypothesis to fully account for the actions taken by Mr Sommerville in respect of that bike, given that he was not the one who wrecked it and was not the one riding it, did not appear to depend upon it, nonetheless took upon himself to carry, in my view, the only rational hypothesis, (inaudible) rational, is that he had the bike effectively in his possession or control then.

	And that is why he set down a process of attending to its repair, (inaudible) it was repaired.  I'm satisfied that therefore that the bike, the Kawasaki KS125cc (sic) the property of Mr Young, was in Mr Sommerville's possession up to the point when the police seized it on 21 October 1993."

	I agree with the submission of counsel for the appellant on this issue.  The learned chief magistrate, in ruling the defendant has a case to answer, made a finding to the effect the repairs to the motorbike were carried out "about when or before Bushby left".  This finding is not supported on the evidence of Mr Williams who stated (transcript p 37):

	"When did you work on the motorbike, you and Mr Sommerville?---Well, when John came back in.  He looked at the bike.  He wasn't very impressed.

Was this before Mike left or after?---It was after.

After Mike had left you and John worked on the motorbike?---Yes."


	There was no other evidence on this issue apart from evidence of Mr Williams.

	In respect of the repairs that were carried out the only evidence is that of Mr Williams who gave evidence (transcript p 38):

	"What happened after you tried to fix it?  What condition was the bike in after?---Well, the sump plug was still leaking.  We didn't touch the tyre.  That's all we tried to fix is the sump plug which is nearly impossible to do it.  When you break the housing you need a special weld to weld it up and I'm not a welder.

	So was the motorbike rideable after that?---Well, we never fixed the front tyre so you can't ride it with a flat tyre.

	What was done with the motorbike then?---Was kept in the shed.  It was in the shed or the back verandah.  I can't remember where it was left.  But it was left on the property."


	On this evidence the attempt to repair the bike was minimal.  The bike was not in fact repaired and was left on the property where Mr Williams and Mr Sommerville resided until it was seized by police some months later on 21 October 1993.

	I note from a reading of the transcript of the hearing before the learned chief magistrate that the prosecutor misstated the evidence when he made submissions to the learned chief stipendiary magistrate on the issue of possession (transcript p 94):

	".... But I think on the basis that the bike arrived with the defendant, he repaired it, Busby left, the bike stayed, Busby was apparently there when the repairs were done, I would submit there's sufficient for Your Worship to find possession and as I said earlier possession, if found, is within that broad ambit of 61(2)."


	On the appeal before this court, the Crown do not seek to dispute the appellant's contention that the only evidence before the magistrate is that the motorbike arrived on the premises from which it was seized at a time after the defendant's took up residence and Mr Bushby had left those premises at the time Mr Williams and Mr Sommerville undertook an attempted repair of the motorbike.  Essentially, the Crown submission is that this being a rehearing there is other evidence from which I could conclude beyond reasonable doubt the offence was proved.

	However, there being an error by the magistrate as to a finding of fact on two material issues, I consider this must bring the magistrate's decision into question and the Crown have failed to prove the charge in respect of the motorcycle and the motorcycle trailer beyond reasonable doubt.

	With respect to the tools the evidence is the tools were located by police in the bedroom occupied by Mr Sommerville, the defendant.  The complainant gave evidence (transcript pp 25-26) which I have set out above. The tools were standard tools sold at K-Mart.  The tools had no identifying features about them and had not been individually marked.  The complainant agreed in cross examination that it was possible the tools recovered were not his but tools similar to his.

	I would agree with counsel for the appellant this evidence is not sufficient to base a finding that the offence is proved beyond reasonable doubt.

	I am not persuaded by the Crown that there is other evidence apart from the finding made by the learned chief stipendiary magistrate on which I could be satisfied the charge proved beyond reasonable doubt.  In my opinion, the appellant must succeed in this appeal.

	Accordingly, the conviction imposed in the Court of Summary Jurisdiction is quashed, the charge is dismissed and the appellant discharged.

