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IN THE SUPREME COURT 
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN
No 10 of 1995 
		
						IN THE MATTER OF THE ESTATE OF CHARLES TAYLOR, DECEASED


	BETWEEN:
	ANITA TAYLOR
	Plaintiff

	AND:
	JENNIFER NIBBS
					Defendant


CORAM:   KEARNEY J


	REASONS FOR DECISION
	(Delivered 8 March 1995)


The application for an interlocutory injunction
	On 23 January 1995 the plaintiff filed an interlocutory summons seeking, inter alia, that until further order the defendant be restrained from withdrawing monies from her account no. 501676 with the Territory Insurance Office (herein "TIO"), or from any account containing money formerly held in a TIO account; and, concomitantly, that the TIO be restrained from disbursing monies from account no. 510676.  The application was argued on 6 March; I rule on it today.  

The background to the application
	The plaintiff issued a Writ on 23 January.  It bears the following indorsement of claim under r.5.04:-

		"The Plaintiff is a beneficiary of the Estate of Charles Taylor, deceased, and she contests the right of the Defendant, Jennifer Nibbs, the executor appointed under the Will of Charles Taylor, to administer the said Estate because there is a conflict of interest between Jennifer Nibbs and the said Estate.  The Plaintiff seeks the appointment of the Public Trustee as administrator pendente lite and receiver during the contest."

It has not been suggested that proceedings no. 10 of 1995 do not fall within the scope of s.32(1) of the Administration and Probate Act (p5); cf. the decision in Salter v Salter [1896] P.291 which related to a differently worded legislative provision, and required that legal proceedings be commenced before an application for an administrator pendente lite is made.  The basis of this claim was expanded in the Statement of Claim filed on 3 March.  In essence, the plaintiff there claims that in July 1992 the deceased had paid about $330,000 into his account at the TIO.  Both the deceased and the defendant could draw upon that account.  Pars. 9-13 allege:-

	"9.	Sometime before the testator's death the Defendant cancelled the testator's authority to make withdrawals from the account.
	10.	The Plaintiff claims the cash is the property of the testator's estate and that the Defendant holds the cash on trust for the testator's estate.
	11.	The Defendant claims the cash is her own and refuses to admit that it is the property of the testator's estate or that she holds it on trust for the testator's estate.
	12.	The Defendant has breached her duty as trustee for the testator's estate or, alternatively, has wasted the testator's estate by, in or about December 1994, withdrawing about $100,000 from the account and giving it to Victoria Anne Cooper without authority or permission.
	13.	The Defendant if permitted to act as executrix of the testator's estate or to receive or administer assets of the testator's estate will endanger those assets."

The relief sought in the Statement of Claim is as follows:-

	"(1)	That an appropriately qualified person be appointed by this Court as administrator of the personal estate and receiver of the real estate of the testator.
	(2)	That when such administrator and receiver is appointed the testator's estate may be administered with all necessary and proper accounts, directions and inquiries.
	(3)	Costs, or in the alternative, provision for costs from the testator's estate."

	Mr Young of counsel for the plaintiff stated that irrespective of the wording what was  there sought was the appointment of an administrator pendente lite and a receiver.  Usually an application for the appointment of an administrator pendente lite is made while a probate action is pending.  Hence, "pendente lite".  The powers of the administrator appointed end at judgment in the probate action, which is brought to dispose of a dispute.

	Mr McCormack of counsel for the defendant handed up the following chronology of relevant events:-

	"1988		Jennifer [the defendant] and future husband commence to reside with the deceased after her absence from the house of five months.
	30/6/1989	The will is made
	04/7/1992	Daughter Jennifer's marriage
	14/7/1992	Account No:501676 at T.I.O. Finance opened in name of Jennifer Nibbs with payment of $283,627.24.  [It is not contested, for present purposes, that the sum was paid into account no. 501676 by the testator, and that both the defendant and the testator could draw on that account]
	15/7/1992	Registration of Transfer of home property at Lakeside Drive transferred to daughter, Jennifer [by the testator]
	08/4/1993	Jennifer settles the sale of the property at Lakeside Drive.
	08/4/1993	Jennifer pays $134,964.15 to the T.I.O. Finance Account [being the nett proceeds of sale of the Lakeside Drive property]
	29/9/1993	Deceased attempts to alter his will and makes a statutory declaration.
	1994		The deceased resides with Jennifer and her Husband at Berry Springs for three months.
	5/03/1994	Deceased travels to Hungary.
	7/10/1994	Mr. Taylor dies in Hungary.
	30/12/1994	Application for Letters of Administration with Will annexed lodged by Defendant.
	19/1/1995	Ex Parte interlocutory injunction by Anita Taylor.
	20/1/1995	Caveat lodged by Anita Taylor. 
	23/1/1995	Writ issued by Anita Taylor [instituting proceedings no.10 of 1995]
	24/1/1995	Notice of Appearance entered by Defendant.
	25/1/1995	Nominal return of Injunction Application (Thomas, J.) adjourned to 6th March, 1995.
	03/3/1995	Statement of Claim delivered."


Matters dealt with on 6 March; and relevant supporting material

	Mr Young relied on the plaintiff's affidavit of 17 January.  Mr McCormack sought that annexure "C" to that affidavit, a "without prejudice" letter of 15 November 1994 from the defendant's solicitors to the plaintiff's then solicitors, not be received into evidence.  This objection carried with it as a corollary an objection to the reply to that letter of 5 December from the plaintiff's solicitors, para 15 of the plaintiff's affidavit, and parts of para 19.  Mr McCormack also sought an adjournment, due to the late service of the Statement of Claim which, he submitted, differed substantially from the indorsement on the Writ, and raised new issues.
	I rejected the application for an adjournment; I consider that the difference between the Statement of Claim and the indorsement on the Writ is of no practical significance, as far as concerns the present application of 23 January, in light of Mr Young's statement that the relief sought is identical.  I uphold Mr McCormack's objection to the use of annexures "C" and "D" and to the parts of the plaintiff's affidavit of 17 January mentioned above.  
	The other affidavit materials relied on by the plaintiff were the remaining part of her affidavit of 17 January; the defendant's affidavit of 6 March, apart from the second sentence in para 4 and the third sentence in para 8, which were excluded; the affidavit of Mr Hildred of 18 January; and the affidavit of Mr Lane of 19 January.  


The plaintiff's case for an interlocutory injunction 

	Mr Young submitted that the first matter requiring attention in the dispute between the plaintiff and the defendant was the appointment of a representative of the estate.  He submitted that proceeding no. 10 of 1995 constituted an "administration proceeding" for the purposes of r.54.03 of the Supreme Court Rules which provides as far as relevant:-

	"In an administration proceeding
	(a)	all the executors of the will of the deceased or administrators of the estate are parties; 
	                _ _ _ _ 

	(c)	all persons having a beneficial interest in or claim against the estate ... need not be parties and the plaintiff may make such of those persons parties as he things fit. ..."

The term "administration proceeding" is defined in r.54.01 as - 

	"... a proceeding for the administration of an estate ... under the direction of the Court".


Although it did not appear to be in issue that proceedings no. 10 of 1995 constituted on "administration proceeding",  I am inclined to the view that it is really a proceeding of the type referred to in r.54.02(1).  The purpose of an administration proceeding is to have the estate of a deceased properly administered; in this case it would involve a determination of the ownership of the cash in question.  However, since probate of the Will of the deceased has not yet been granted, Mr Young submitted that meanwhile it was necessary to protect the Estate by the appointment of an administrator and receiver of the property of the deceased under s.32 of the Administration and Probate Act.  That appears to be the object of proceedings no.10 of 1995, however characterized.  Section 32 provides:-

	"(1)	The Court may -
		(a)	pending any suit touching the validity of the will of any deceased person, or for obtaining, recalling or revoking any probate or any grant of administration; or 
		(b)	during a contested right of administration;
	appoint an administrator of the personal estate and the same or any other person to be receiver of the real estate of any deceased person, with such full or limited powers, and with or without a bond or sureties, as the Court thinks fit."

Meanwhile, pending the outcome of proceeding no.10 of 1995, the plaintiff seeks relief by way of interlocutory injunction in her summons of 23 January.

I note that out of the cash in question in account no. 501676 the defendant states that she has advanced a loan (or made a gift) of $190,000 to the third‑named beneficiary under the Will, Victoria Cooper.  The defendant nevertheless has a limited income herself; see annexure "C" to her affidavit of 6 March.

The defendant's case against the grant of an interlocutory injunction

	Mr McCormack observed that while the Will of 30 June 1989 is probably valid, and under it the plaintiff takes a 42.5% share of the residual Estate of the deceased, the real question in issue between the parties is:  is the cash in account no.501676 an asset of the Estate or of the defendant?  He stressed that proceedings no. 10 of 1995 were not directed at that question; no relief was sought against the defendant in those proceedings, which were instituted to seek the relief provided for in s.32(1) of the Administration and Probate Act. I accept Mr Young's submission that the plaintiff cannot seek relief against the defendant in proceedings no. 10 of 1995; that will be a matter for the personal representative of the Estate to consider, when appointed.
	In passing, I note from the chronology that on 30 December 1994 an application for Letters of Administration with the Will annexed was lodged by the defendant; since the defendant is named in the Will of 30 June 1989 as executrix it is not clear why she sought to be appointed an Administrator of the Estate rather than seeking probate of the Will.  It seems to me that the parties should consider relevant procedural aspects, so that matters in dispute between them can be properly resolved.
	Mr McCormack submitted that the injunction sought in the application of 23 January did not relate to the relief sought in the Writ; he submitted that the plaintiff had misconceived the role of an administrator pendente lite.  It is clear that the object of a grant of administration pendente lite is to ensure that the Estate is managed and preserved for the benefit of those ultimately found to be entitled thereto.  I consider that the interlocutory injunction is designed to secure that objective, until a determination is made as to whether an administrator pendente lite should be appointed.
	As to where the balance of convenience lies, Mr McCormack relied on the affidavit of the defendant of 6 March and the short‑fall in her income which would result from her failure to have access to the interest being earned by the cash remaining in her TIO account no. 501676.  


Conclusions

	The principles applicable to determine an application for an interlocutory injunction are set out in American Cyanamid Co v Ethicon Ltd [1975] AC 396; see Murphy v Lush (1986) 60 ALJR 523.  It is necessary that the applicant prove that there is a serious question to be tried, a triable issue; if so, the question whether damages would be an adequate remedy must then be addressed; if damages would not be an adequate remedy, the question of where the balance of convenience lies must then be examined - that is to say, there must be an examination of the effect of granting or not granting the injunction in terms of the resulting hardship to the respective parties.  I now apply those principles.
	I consider that on the affidavit material filed the plaintiff has an arguable case; that is, I am satisfied that the plaintiff has shown that there is a serious question to be tried as to whether there is cause for an administrator pendente lite to be appointed.
	I note that the plaintiff by her counsel has given the usual undertaking as to damages, in relation to her application for an interlocutory injunction.
	I do not consider damages would be an adequate remedy.
	As to the balance of convenience, it is necessary to weigh the need to protect the plaintiff against injury by a violation of her right to share in the Estate assets for which she could not be adequately compensated in damages if it is ultimately shown (after an administrator pendente lite is appointed) that the money in account no. 501676 is an asset of the Estate, against the corresponding need of the defendant for protection against injury arising from being prevented from exercising her legal right to operate her account no. 501676, for which the plaintiff's undertaking as to damages would not be adequate compensation if the defendant were ultimately successful in showing that she is the beneficial owner of the money in the account.
 	I consider that justice will be done in that regard, as far as may be, if the orders sought in paras 1, 2 and 3 of the interlocutory summons of 23 January are made, but the term "monies" there referred to is construed as limited to the principal sum presently standing to the credit of TIO account no. 501676, to the intent that the restraints in pars 1, 2 and 3 shall not apply to the payment of interest by the TIO to the defendant on the said principal sum.  Those interest payments may be made by the TIO to the defendant from time to time, in accordance with the usual arrangements by which the TIO has in the past paid interest to the defendant on amounts in credit in that account.

	Orders accordingly.
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