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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

SC No. 50/95

BETWEEN:

PEDRO PIKOS
	Plaintiff

AND:

AUSTRALIAN BOAT SALES PTY LTD
	First Defendant

AND:

NEIL MORAN AND SUE MORAN trading as NARKKU MARINE AGENCIES
	Second Defendant

AND:

WARREN HENRY
	Third Defendant

AND:

PETER DISTEL
	Fourth Defendant


CORAM:  THOMAS J

	REASONS FOR JUDGMENT

	(Delivered 26 July 1995)


	This is an application by the second, third and fourth defendants for:

	(1)	An order that the proceedings be stayed on the ground that the Supreme Court of the Northern Territory is forum conveniens.

	(2)	In the alternative, an order that the proceedings be transferred to the Supreme Court of Queensland at Brisbane pursuant to section 10 of the Jurisdiction of Courts (Cross-Vesting) Act.

	At the hearing of the application ground (1) was abandoned.

	The power to make the order sought by the second, third and fourth defendants is contained in s5(2) and s10 of the Jurisdiction of Courts (Cross-Vesting) Act.

	The first defendant was not a party to this application.  On 6 June 1995, the plaintiff obtained judgment against the first defendant in default of an appearance by the first defendant.

	The claim in this matter relates to the purchase of a vessel named the "Paceda" by the plaintiff purchaser from the fourth defendant/vendor.  The contract for sale of the vessel took place on 3 November when the fourth defendant accepted a written offer of $81,000 from the plaintiff.  The vessel was located in Gladstone Queensland and was subsequently transported to Darwin.  At the time the contract was entered into, the plaintiff resided in Darwin and the defendants in Queensland.

	In his statement of claim, the plaintiff refers to certain misrepresentations he states were made to him in respect of the condition of the vessel by the first, second and third defendants.  The plaintiff claims damages as a consequence of the misrepresentation as to the condition of the vessel.

	Mr Carter, on behalf of the defendants argues this matter should be transferred to the Supreme Court in Queensland and relies on certain affidavit evidence.  The affidavit evidence for the defendant is contained in the affidavit of Peter Distel, the fourth defendant, sworn 19 May 1995.  I agree with the objection raised by Mr Wyvill for the plaintiff and delete paragraphs 9 - 13 inclusive of this affidavit.  Two affidavits of Martin David Carter sworn 24 May 1995, being documents numbers 7 and 8 on the Court file.  In the affidavit of Mr Carter numbered 8 on the court file, I have deleted paragraphs 18, 20 and 21.  In the affidavit of Mr Carter numbered 8 on the court file, I have deleted reference to Mr Houlahan in paragraph 6.

	Mr Wyvill, as counsel for the plaintiff, opposes the application and relies on affidavit evidence being affidavits of Samantha Julie Miles sworn 6 June and 8 June 1995, affidavit of Pedro Pikos sworn 7 June 1995 and affidavit of Peter Gerard Fanning sworn 6 June 1995.
	In respect of applications to transfer proceedings to another jurisdiction, neither party bears the onus.  All of the relevant circumstances placed before the Court on such an application will be taken into account in determining where the interests of justice lie in the circumstances of the particular case (Avis Mary Swanson v Guy Michael West Harley unreported decision of the Supreme Court of the Northern Territory No. 97 of 1994, Martin CJ at p18).

	In the matter of Dawson v Barker 120 ACTR 11 Higgins J stated at p25:

	"	It is possible to isolate some matters which will be of significance in determining whether it is in the interests of justice to order a transfer of proceedings.

	.	Application of substantive law

	If the law to be applied is that of the transferee jurisdiction, transfer will be favoured if that law is peculiar to that jurisdiction.  This would be particularly significant if the validity or interpretation of local legislation was in issue.

	.	Forensic advantage or detriment conferred by procedural law

	If there is a proper forensic advantage which a party might gain or lose by a transfer then that is relevant.

	.	The choice made by the plaintiff of a forum and the reasons for that choice

	The more cogent the reasons for a choice of forum the more weight can be afforded that choice whether or not the procedural laws are relevantly different.  For example, the desire in Baffsky of the plaintiff to avoid possible unfair prejudice from a "home town" jury was of some weight.

	.	Substantive connections with the forum

	Residence, domicile, place of occurrence and choice of law will all be relevant.

	.	Balance of convenience to parties and witnesses

	The comparative cost and delay will be relevant.  However, there is the proviso that one court will not usually draw any adverse conclusion about the ability of another to deal as fairly and expeditiously with the matter as would the transferor court.  Delay resulting from the transfer itself would be a relevant consideration.




	.	Convenience to the court system

	Although this is regarded as an appropriate factor to be considered in the United States, it would be contrary to the duty of a court to hear a matter properly before it to accede to a request for transfer on those grounds.  That is not to say, however, that the existence or absence of a specialist jurisdiction would be irrelevant.  It might well justify a transfer, for example, of a matrimonial cause which may be more appropriately dealt with in the Family Court even if it had been regularly commenced under the Matrimonial Causes Act 1959 (Cth) in the Supreme Court of a State or Territory."


	I accept that these matters are relevant considerations as part of the overall determination of whether it is in the interests of justice to order a transfer of the proceedings.  I apply the facts in this case to those principles.

	(1)	Application of the substantive law

	There is no law peculiar to either the Northern Territory or Queensland which would make this an issue.  The law which is essentially the same is stated in the Queensland Fair Trading Act 1989 s38, the Consumer Affairs and Fair Trading Act NT s42, and the Trade Practices Act s52.

	(2)	Forensic advantage or detriment conferred by procedural law

	This is not an issue in this case and there is no advantage or detriment conferred by procedural law.

	(3)	The choice made by the plaintiff of a forum and the reasons for that choice

	The plaintiff resides in Darwin.  He took delivery of the vessel "The Paceda" in Darwin.  The vessel "The Paceda" which is the subject of the dispute is here in Darwin.  The plaintiff arranged for a total of nine persons to inspect the vessel with qualifications in different areas of expertise.  Those persons reside in Darwin.  In addition, the plaintiff deposes to the fact that four persons were present with him at various times when the boat was used before it became inoperational. Those persons reside in Darwin.  Affidavit of Mr Peter Fanning sworn 6 June 1995 deposes to the cost of plaintiff's witnesses attending a hearing in Queensland.

	(4)	Substantive connections with the forum

	As stated in (3) above the plaintiff has strong connections with the forum in Darwin.  The defendants all reside in Queensland.  The fourth defendant at Newport Waters.  The second defendant resides at Gladstone in Queensland which is approximately 550 kilometres north of  Brisbane.  The third defendant in Carrara in the State of Queensland.  In his affidavit sworn 19 May 1995, the fourth defendant Mr Peter Distel deposes to the fact that all four defendants would be called as witnesses and would incur the cost of travelling to Darwin for a hearing.  In addition Mr Distel deposes to the fact that three expert witnesses would be called to give evidence for the defence and itemises the cost of having these witnesses attend for a hearing in Darwin.  In his affidavit sworn 24 May 1995 (Court document No. 7) Mr Carter deposes to the cost and inconvenience which would be incurred by the second defendant and certain witnesses the defendant propose to call if the trial of this matter is heard in Darwin.  In a further affidavit sworn 24 May 1995 (Court document No. 8) Mr Carter deposes to the cost and inconvenience that would be occasioned to the third defendant if the third defendant were required to travel to Darwin for a hearing of this matter. The defendant and their witnesses are all located in Queensland although some hundreds of kilometres apart.

	(5)	Balance of convenience to parties and witnesses

	I accept there will be a cost and inconvenience to the defendants in having to travel to Darwin for a hearing of this matter.  I do not accept that the cost and inconvenience to the defendants in travelling to Darwin exceeds the cost and inconvenience to the plaintiff and his witnesses of having to travel to either Brisbane or a Supreme Court closer to Gladstone in Queensland.  I recognise that whether the venue is at the Supreme Court close to Gladstone or in Brisbane will involve travel and inconvenience for some of the defendants and their witnesses.  Such cost and inconvenience as will be incurred is considerably less than if all the defendants and their witnesses are required to travel to Darwin.  As between the plaintiffs and the defendants the cost and inconvenience of travelling with their witnesses to another jurisdiction is finely balanced.  However, on the affidavit evidence before me at the date of the hearing of this application I would resolve this issue in favour of the plaintiffs.

	(6)	Convenience to the Court system

	I do not consider the convenience of the Court is particularly relevant.  I presume the matter could be heard in a Supreme Court in Queensland as expeditiously as it could by the Supreme Court in Darwin.  There is no reason to distinguish between the competency of the two venues.

	The considerations stated above are not exhaustive, the real question for this Court is whether it is in the interests of justice that this matter be transferred to the Supreme Court of Queensland (Toren Fishing & Trading Pty Ltd v McKenzie Family Nominees Pty Ltd and M.G. Kailey (1962) unreported decision of the Supreme Court of the Northern Territory No. 229 of 1994 Kearney J.

	I appreciate whether or not I grant the application, one of the parties and their witnesses will bear the costs of travelling to another jurisdiction.  The question of the convenience of the parties I have resolved in favour of the plaintiffs.

	The vessel the "Paceda" which is the subject of the dispute is here in Darwin.  The contract was formed by facsimile and by telephone. I do not consider it of particular significance for the purpose of this application whether the agreement was actually concluded in Queensland or the Northern Territory.  I appreciate that whichever way I were to decide, either party would suffer costs and inconveniences.

	I do not consider it would be appropriate that the action be transferred to the Supreme Court in Queensland, having regard to the interests of justice, or that it is otherwise in the interests of justice that it be transferred.

	Accordingly, the application is refused.

	I grant leave to the parties to apply on the question of costs.

