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347 of 1991	BETWEEN:
FONG CONSULTANTS PTY LTD
Plaintiff
and
ATI MANAGEMENT PTY LTD
Defendant
MASTER LEFEVRE: REASONS FOR DECISION
(Delivered 16 July 1992)
On 8 July 1985, A.T.I. Management Pty Ltd (ATI) commenced a proceeding against William Desmond Fong (Fong) and Fong Consultants Pty Ltd (the Consultants). That proceeding is number  379 of 1985 and I shall refer to it as the main action.

In it, ATI sought relief against Fong and the Consultants in respect of alleged breach of certain contracts including an agreement referred to in the pleadings as the "Consultancy Service Agreement".
That action was heard before the late Rice J, who died before delivering a judgment.  It is now listed to be reheard commencing 25 August, next.

On 19 September 1991, the Consultants issued a writ against ATI in this proceeding (the present proceeding) claiming a sum of $85,000 due under the Consultancy Service Agreement referred to in the main action, which agreement is referred to in the present proceeding as the "Consultancy Agreement".
That claim is defended and in paragraph 9 of its defence ATI alleges that the claim, or at least a substantia1-- part of it, is barred by reason of section 12 of the Limitation Act. The time which that section prescribes for action had expired at a

1
time after the commencement of the main action.

The main action, insofar as it relates to the Consultancy Agreement, is essentially concerned with an alleged breach of a restraint  of trade covenant in that agreement. The claim in the present proceeding is in respect of alleged non-payment of consultancy fees under that agreement. The 2 proceedings therefore relate to separate claims arising from the same agreement.

Orders sought in this application by the Consultants are that:
	this	proceeding	be consolidated	with	the main action;
	the pleadings in this proceeding be "dealt with as a counter-claim and defence to counter-claim" in the main action;
	paragraph 9 of the defence be struck out; and
	costs be costs in the proceeding.


The Consultants admit they could and should have pleaded the subject matter of the present claim as a counterclaim in the main action.  They submit that, in any event, they are still able so to plead in the main action despite the allegation that their claim is time-barred. In this, they rely on -
	rule 10.02 (1) which reads -

"(l) A defendant who has a claim against the plaintiff may counterclaim in the proceeding,"; and
	section 8 of the Limitation Act which reads as follows -

"For the purpose of this Act, a claim by way of set-off or counter-claim shall be deemed to be a separate action and to have commenced on the same date as the action in which the

2
set-off pleaded.".
 or	counter-claim	is

A defendant may counterclaim, at any time while a proceeding in which a defendant can claim a counterclaim in his pleading is still extant, namely before judgment: Shanks & Co Pty Ltd v Hohne (1963) VR 198; CBI International co Ltd v Archway Personnel (Middle East) Ltd (1980) 3 All ER 215 at 220.
There has been no judgment in the main action.

The Consultants argue therefore that, inasmuch as -
	the relief they claim  in this proceeding is in respect of, and arises from, the  same transaction as is contained in the main action, namely the Consultancy Agreement; and
	they have a right to counterclaim in the main action at any time before judgment,


Rule 9.12 (1) of the Supreme Court Rules applies and there should be an order that this proceeding be consolidated with the main action and the additional consequential orders sought should also be made.

To allow the application, argue the Consultants, would result in a saving of expense and would avoid
diversifying transaction.
 actions	arising	from	the	same

Rule 1.10 (1) (a) of the Supreme Court Rules to an extent lends some force to this submission. The subrule reads -
11(1) In exercising a power under this Chapter the Court -

	shall endeavour to ensure that all questions in the proceeding are effectively, completely, promptly and


3
economically determined.".


Under Rule 9.12 (1), the Court has a discretion. The relevant parts of the subrule read as follows:
"( 1) Where 2 or more proceedings are pending in the Court and -

I      (a)	•  •  •	i

'(b) the rights to relief claimed in the proceedings are in respect of or arise out of the same transaction or  series  of transactions; or
	(c) for any other reason it is desirable to make an order under this rule,

the court may order  the proceedings to be consolidated, or to be tried at the same time or one  immediately after the other, or may order any of them to be stayed until after the determination of any other of them.",



ATI opposes making	of
 the application.	It argues that an	order	for	consolidation	with
 the the
pleadings to be dealt with in the manner sought in
the application would cause it to suffer prejudice. It would lose its right to plead, as it has pleaded in paragraph 9 of the defence filed in this proceeding, that the Consultants' claim is time barred. Counsel for ATI submits that the Consultants have resorted to the "consolidation rule" to avoid the implications that would arise if the amendment provisions were used. The applicant has done this, he submits, to escape the rule in Weldon v Neal [ (1887) 19 QBD 394).  Further, submits Counsel for ATI, the application has been made in the present proceeding, "which was issued after 1 November 1987, so that (the consultants) can say that  Weldon v Neal doesn• t apply.11	He argues
4
that in effect, the application is one to amend the pleadings in the main action to add a counterclaim. He		submits,	that,	from		the	point		of	view	of consolidating the 2 actions, I have, in the exercise of	my	discretion	as		to	whether	to	make		such	an order, to consider prejudice to be suffered by ATI.

ATI seeks support from Cameron	v  McBain	(1948)	VLR 245,	and Bolwell	Fibreglass	Pty   Ltd v  Foley	(1984)
VR 97.

In Cameron v McBain, Herring C.J. at 247, in dealing with an application for consolidation and after considering several authorities, said -
"The cases, however, lay down no principle  upon   which   discretion   of the court in the matter is  to  be exercised. And so each case must be decided     upon     its	own  special circumstances.	The question would seem to be whether in all the circumstances  it is  convenient  that the actions be consolidated, and in deciding whether it is convenient, regard may be had to  such  matters  as the  desirability  of   avoiding multiplicity  of  actions,   and   the saving of  time  and  expense.  At  the same  time   the interests   of   the parties  should  not  be  prejudiced  by the making of an order.".


In Bolwell's case Young C.J. said at 100 -
11 • • • I sympathize with the learned trial Judge's attempt to assist the parties to a final resolution of their dispute by enabling the respondents to begin a second action and then making a consolidating order. In my opinion, however, a consolidating order should very rarely be made. The cases disclose no principle upon which the discretion of the court to make a consolidating order should be exercised but, speaking generally, I

5
think it is better to confine them to cases where several actions have been brought which might have been joined in one writ: (here his Honour cited authorities which included Cameron v McBain (supra) ). Ex hypothesi that was not the case here. some of the same consequences might have been achieved however by directing  that the two actions be heard together and by making various enabling orders.
There are vital distinctions between consolidating actions and directing that they be tried together: see Cameron v McBain, at p,248,11,


The situation in the present proceeding is that ATI has available to it a defence under the Limitation Act which it has pleaded and which alleges that the consultants' claim is  time-barred.  Also,  to succeed in the present proceeding, the Consultants have the onus of satisfying the judge hearing  it that they should be given the benefit of the Court's discretion under section 44 of the Limitation Act.

The argument is that the present application is an attempt to eliminate ATI's defence of a time-bar and to clear away all limitation-of-time hurdles facing the Consultants in the present proceeding.

ATI does not allege any prejudice consequent on the making of the orders sought other than the loss of its potential defence under the Limitation Act.

Counsel for ATI argues that I should look at what he calls the true nature of the application.   It is,  he says, an attempt to amend the pleadings in the main action which attempt, if made in fact, would be met by the rule in Weldon  v Neal,  He argues that the prejudice would be "more definite" in the main action "because the rule was developed to deal with

6
this precise situation",


Leaving aside, of	section	8
 for the moment, the effect, of	the	Limitation	Act,
 if any, had	an
application been brought in the main action to amend the pleadings to include the counterclaim, would it indeed have been met by the rule in Weldon v Neal? Section 48A (1) of the Limitation Act, (introduced, on l November 1987, into that Act by section 20 of the	Supreme	Court	{Rules	of	Procedure)	Act) abrogated the rule in Weldon v Neal, but subsection
(2) provides as follows -
"(2) This section does not apply to an amendment in a proceeding commenced before the commencement of this section.".


The main action was commenced in 1985.  Can it be said then that the rule in Weldon v Neal, because of Rule 48A (2), would prima facie be a stumbling block to an application to amend the pleadings in the main action? ATI submits that the Court would in such circumstances refuse to allow the amendment because it would be in respect of a claim barred under section 12 of the Limitation Act.

The Court's powers of amendment are contained  in Rule 36.01. The relevant  provisions  are to  be found in sub-rules (1), (2) and (6) which read:
11(1) For the purpose of determining the real question in controversy between the parties to a proceeding or of correcting a defect or error in a proceeding or of avoiding multiplicity of proceedings, the court may at any stage order that a document in the proceeding be amended or that a party have leave to amend a document in the proceeding.

"(2)	In
includes
 this	Order originating

7
 'document• process,	an
endorsement of claim on originating process and a pleading.
"(6) The court may, notwithstanding the expiration of a relevant limitation period after the day a proceeding is commenced, make  an order under subrule (1) where it is satisfied that any other party to the proceeding would not by reason of the order be prejudiced in the conduct of his claim or defence in a way that could not be fairly met by an adjournment, an award of costs or otherwise.".

The Victorian equivalent of this Rule (which is on all fours with the Northern Territory rule) was considered in Bridge Shipping Pty Ltd v Grand Shipping S.A. (1991) 66 ALJR 76 which dealt with an application to amend a proceeding by changing the name of a party. There the High Court dealt with subrule (4) of the rule which relates to correcting a mistake in the name of a party in a proceeding and said that the rule was a remedial one "and should be given beneficial interpretation" (see McHugh J's judgrnent at p. 88). In the same passage as contains the words quoted above, McHugh J said of a remedial rule: "It is proper to give it the widest interpretation which its language will permit."

His Honour referred to Holmes v Permanent Trustee co of New south Wales Ltd (1932) 47 CLR 113 where, at 119, Rich J said of legislation under consideration that it was "remedial in its character and •must be so construed as to give the most complete remedy which the phraseology will permit'"•

In Bridge Shipping it was acknowledged that the power to amend was subject to the condition that amendment should be allowed only where the court is satisfied that any other party "would not by reason
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of the order be prejudiced in the conduct of his or her claim ••• in a way that could not be fairly met by an adjournment, an award of costs or otherwise." (see McHugh J's judgment p 88 and Rule 36.05 (6) of supreme Court Rules (N.T.) ),

In a judgment of the Court of Appeal of the Northern Territory in Smart and ors v Stuart, delivered 2 April 1992, the Court applied Bridge Shipping. At page 7 of the judgment, Angel J said: "On any view, the High court has endorsed a beneficial
interpretation generous	view
 of the power	to amend of	the	circumstances
 and	taken a
in	which
amendments are possible".

Clearly these and	appear
 comments apply to the	rule as a whole in	line	with	earlier	judicial
pronouncements of the court's power to amend.

In cropper v smith (1884) 26 Ch D 700 at 710, Bowen LJ said:
"Now, I think it is a well established principle that the object of courts is to decide the rights of the parties, and not to punish them for mistakes they make in the conduct of their cases by deciding otherwise than in accordance with their rights
••• I know of no kind of error or mistake which, if not fraudulent or intended to over-reach, the court ought not to correct, if it can be done without injustice to the other party. courts do not exist for the sake of discipline, but for the sake of deciding matters in controversy, and I do not regard such amendments as a matter of favour or of grace ••• It seems to me that as soon as it appears that the way in which a party has framed his case will not lead to a decision of the real matter in controversy, it is as much a matter of right on his part to have it corrected, if it can be done without injustice, as anything else in the


9
case is a matter of right.".


The error the Consultants have made was not to plead the counterclaim in the main action.

In Tildesley v Harper (1878) 10 Ch D 393,  Bramwell LJ at 396 said:
"My practice has always been to give leave to amend unless I have been satisfied that the party applying was acting mala fide, or that, by his blunder, he had done some injury to his opponent which could not be compensated for by costs or otherwise.".


There is no evidence of mala fides with regard to this application.

In Clarapede & co v Commercial union Association (1883) 32 WR 262 at 263, Brett MR said:
"However negligent or careless the first omission may have been, and however late the proposed amendment, the amendment should be allowed if it can be made without injustice to the other side.  There is no injustice  if the other side can be compensated by costs.".


On those authorities and for the moment ignoring, as I have said, any effect of section 8 of the Limitation Act, it would seem that the only reason which would cause a court to refuse an amendment to plead a counterclaim in the main action would be the effect of section 12 of the Limitation  Act,: Weldon v Neal (supra.)

I turn now to the effect of section 8 of the
Limitation Act.
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The position before the Limitation Act is summed up in the headnote of McDonnell and East Limited v McGregor (1936) 56 CLR 50 at 51:
"Where the indebtedness of a plaintiff to a defendant is pleaded by the latter as an answer in whole or in part to the former•s claim,
lapse of time will not bar the answer unless the indebtedness accrued more than the statutory period before the issue of the plaintiff's writ; but in the case of a counterclaim the period of limitation must be calculated back from the time when the counterclaim was made.".


since	section	8	of	the	Limitation	Act,
difference no longer exists.
 this

Rule 13.14 of the Supreme Court Rules provides -
"Where a defendant has a  claim against a plaintiff for the recovery of a debt or damages, the claim may be relied on as a defence to the whole or part of a claim made by the plaintiff for the recovery of a debt or damages and may be included in the defence and set off against the plaintiff's claim, whether or not the defendant also counterclaims for that debt or those damages.".


This rule has, for the most part, abolished the distinction between set-off and counterclaim. A set-off however is still in the nature of a shield and not a sword. Where a set-off  is pleaded, should the court find for the defendant in a sum at least equal to the plaintiff's claim, then the defendant will be entitled to judgment. To recover any excess in his favour, a defendant is still obliged to counterclaim.

The distinction is of little importance here,
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however, as it seems that the Consultants' aim is to plead the claim as a counterclaim and not just as a defence.

I am of the view that, because of section 8 of the Limitation Act, ATI could not have successfully opposed an application to amend the pleadings in the main action so as to include the counterclaim.
Weldon v Neal would be nullified by that section and
there would be no question of prejudice which could not be cured by an appropriate order.

As the Consultants are presently able to counterclaim in the main action in terms of their claim in the present proceeding, there is no prejudice that ATI can suffer in the making of the orders sought in this application except perhaps as to costs.

The Consultants say that the reason for their choosing the course sought in the application was "to avoid the necessity ••. of filing a defence and counterclaim in (the main action) and having to discontinue (the present proceeding)". They submit that the orders now sought overcome the "waste (of) all the time and work that's gone into those proceedings".

As ATI cannot oppose a counterclaim's being made in the main action, even though time-barred in the present proceeding, it seems to me that, if the order sought were made, ATI loses nothing except the right to costs. The time-barred claim can readily be made (and indeed revived) as a counterclaim in the main action. It seems to me that, if the proceedings were consolidated, the work performed in preparing to contest the claim in the present
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action, other than work relating to opposing the Consultants' claim for the application of section 44 of the Limitation Act and the work done in setting up a defence under section 12 of that Act, is still of value to ATI in the main action.

The real prejudice is one of costs, but this can be cured by an appropriate order.

In my view this is a proper case for the application of Rule 9.12.

The orders will be in.terms of paragraphs 1, 2 and 3 in the application. I will hear counsel on the terms of any consequential orders that should be made. The Consultants will pay the costs of the application and also any costs thrown away -
	as a result of work done in ATI's the	claim	under	section	44

 opposing of	the
Limitation	Act	in the present	proceeding and in setting up a defence under section
12 of the Limitation Act; and
	as	a	result	of	this	order	and	any

consequential necessitates.
 amendments	that	it

I	will	also	hear	counsel	as	to	whether	it	is appropriate to apply Rule 63.04 (4).
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