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IN THE MOTOR ACCIDENTS (COMPENSATION) APPEAL TRIBUNAL
DARWIN REGISTRY


No. M11 of 1990



BETWEEN:

CONLEY EBATARINJA
Applicant

AND:

TERRITORY INSURANCE OFFICE
Respondent



TRIBUNAL:	KEARNEY J



REASONS FOR DECISION

(Delivered 6 August 1992)


The applications of 14 July and 21 July 1992

On 14 July 1992 the respondent by summons applied for an order that the applicant file and serve sworn answers to interrogatories delivered on 4 March.	By summons for directions of 21 July 1992 the applicant sought, inter alia, the following relief:-

"1.	That the Applicant be given leave to amend his reference to the Tribunal of 12 November 1990, to incorporate the following additional ground:
"5A	The Board was not entitled to confirm the referred to decision of the designated person as the decision of the


designed (sic) person was made ultra vires the power vested in him by Section 27(1) of the Act and the Board should have substituted its decision for the designated person in the following terms:
"That the Applicant is entitled to a continuation of the benefits pursuant to Section 13 of the Act as and from 6 May 1987 and continuing at the rate prescribed by the Act."
	(a)	That the matter raised by paragraph 5A of the reference be dealt with as a preliminary issue based on such Affidavit material as the parties may wish to file.

(b)	Further that the issue of which party is to be dux litus be dealt with as an alternative preliminary issue."


Various items of relief consequential upon par2(a) were set out in pars2(c)-(f) of the summons.

The applications were argued before me on 30 July; I rule on them today.

The general scheme of the Motor Accidents (Compensation) Act (herein "The Act")
The Act establishes a no-fault compensation scheme for persons injured in motor vehicle accidents. A person so injured is entitled to "such benefits as are provided for in [the] Act"; s7. The right of a person to a benefit, and the amount of the benefit, "shall be determined by the Board [of the respondent]"; s12(1). The Board may delegate any of its
powers to a "designated person", and may review his exercise of that delegated power and substitute its decision for his decision; s36.	Section 13 provides for compensation for an injured person's loss of earning capacity, "as determined by the Board"; see later, p6.

Under s4(a) of the Act a "designated person" is defined as:-

"- - a person employed by the [Territory Insurance] Office and appointed as the designated person for the purposes of the Act."


Subs27(1), (2), (3) and (5) of the Act provide, as far as is material:-

"(1)	- - - the designated person shall, within 30 business days	- - - after being requested in writing so to do by a person who claims to be entitled to a benefit or the variation of a benefit under this Act and being provided with the prescribed information -

(a)	make a decision on the person's claim; or

- - -

	Where the designated person exercises a discretion under this Act, whether as a delegate of or with the authority of the Board, or - - - refuses or fails to make a decision or refer the matter to the Board, a person aggrieved by his decision in the exercise of that discretion or by that refusal or failure may - - - request in writing that the designated person refer the matter to the Board for its determination and the

designated person shall, as soon as practicable, refer the matter accordingly.

	- - -	the Board shall - - - consider and determine [the matter referred to it] by confirming the decision of the designated person or substituting its decision for that of the designated person.


- - -

	The designated person or the Board may determine any matter before him or it without giving any person the right to be heard but shall consider all written submissions to him or it by or on behalf of the person concerned and may take into account the prescribed information and such other material as he or it, as the case may be, thinks fit." (emphasis mine)


It should be noted that s27(1) is not an independent source of power for the designated person; his power to determine claims arises only in his capacity as a delegate of the Board - see Jones v Motor Accidents (Compensation) Appeal Tribunal (1988) 59 NTR 12 at 28 per Martin J and at 36 per Maurice J.

Section 28 of the Act establishes this Tribunal "which shall be constituted by a judge of the Supreme Court".	Section 29 provides, inter alia:-
"	(1)	Any person who is aggrieved -
	by a determination of the Board under this Act; or
	by the failure of the Board to make a determination within the 60 days referred to in section 27(3),


may, within 28 days after being served under section 27(4) with a copy of the determination of the Board or the expiration of that time, as the case may be, refer the matter to the Tribunal.
- - -
	Where a matter is referred to the Tribunal, it shall conduct such hearings into the matter as it thinks fit and may make such determination as the Board could have made thereon as the Tribunal considers proper in the circumstances having regard to the intention of the Act, and such determination is binding on the Board.


	A hearing conducted under this Part by the Tribunal shall be a hearing de novo." (emphasis mine).


Appeals to the Tribunal under s29 are from determinations, or failures to make determinations, by the Board proper, and do not lie direct from determinations, or failures to make determinations, by the Board's delegate; see Jones (supra).

The materials relied on by the applicant On 12 November 1990 the applicant filed a
Reference under s29(1) of the Act as "a person who is aggrieved by a determination of the Board or alternatively by the failure of the Board to make a determination - - ." He detailed his grievance therein, as follows:-
"2.	On or about 1 November 1982, the Applicant suffered personal injuries in a motor vehicle accident and he is entitled to compensation pursuant to the Act in respect of those injuries.

	By Determination dated 2 August 1990, the Designated Person determined that no further Section 13 benefits were payable to the applicant after 6 May 1987.


	By Determination dated 17 October 1990, the Board upheld the decision of the Designated Person.


	The Applicant is aggrieved by the said Determinations and seeks a determination that he is and has at all material times since

6 May 1987 been entitled to payment of benefits pursuant to Section 13 of the Act."


The allegation in par2 that the applicant suffered personal injuries in the motor vehicle accident, and the contents of pars3 and 4, are not in issue before me.	The "referred to decision of the designated person" in proposed ground 5A (see p1) is clearly the determination of 2 August 1990. the terms of which are set out at p8.

Mr Waters of counsel for the applicant relied on affidavit of 21 July of Mr Lindsay, the applicant's solicitor.	That affidavit discloses that on 18 June 1986, some 3½ years after the accident, the respondent agreed to pay s13 benefits once the applicant had produced medical certificates.	S13 provides, inter alia:-
"(1)	A person who suffers an injury in or as a result of an accident - - -

- - -

(b)	whose capacity to earn income - - - is, in the opinion of the Board, reduced as a result of the injury,

shall be paid such compensation for that loss of earning capacity as is provided in this section.

	- - - there shall be payable by the Office [that is, the respondent] to a person referred to in subsection (1), in respect of the period during which he suffers a loss of earning capacity as determined by the Board, the amount by which the amount that the Board determines he is reasonably capable of earning in employment in each period of

6 months during that period if he were to engage in the most profitable employment (if any) available to him is less than 85% of the average earnings for that 6 months of wage earners in the Territory - - -.

	For the purposes of subsection (2) a reference to an amount that a person is capable of earning in employment includes any amount of benefit payable to the person under any other law in force in the Territory in respect of his inability to find employment.


- - -

(6)	An amount of benefit payable under this section may be paid in such instalments and at such times as the Board, from time to time, determines, and the Office may make any such payment in advance pending the calculation of a person's actual entitlement under this section."


On 30 December 1987 the respondent wrote to the applicant's solicitors stating:-
"We are now in receipt of a confirmation of Sickness Benefits paid to [the applicant], from the Department of Social Security. - - -

We advise that [the applicant] is entitled to benefits [under s13] for a loss of earning capacity in the sum of $7,608.06.	This sum represents the periods 19 November 1982 to 11
February 1983 and 18 March 1985 to 15 July 1985.

However, as [the applicant] was in receipt of Sickness Benefits for the said period, $4,364.96 has been deducted for reimbursement to the Department of Social Security.	Accordingly, please find a cheque for $3,243.10 representing the difference between the amount owed to the Department of Social Security and your client's entitlement.

We trust you find the matter satisfactory.	May we enquire to whether there are further certificates forthcoming.	If not, we intend finalising our file.

We look forward to your advices in due course."


On 7 August 1990 the respondent wrote to the applicant's solicitors as follows:-

"We refer to previous correspondence on the above, and now enclose copy of [the applicant's] Section
13 Determination and cheque for $28,343.45."


I have not been referred to any of the "previous correspondence" referred to, except the respondent's letter of 30 December 1987 above.
The enclosed Determination under s13(2) was in the following terms:-

"MOTOR ACCIDENTS (COMPENSATION) ACT 1979 (AS AMENDED)

In the matter of an application by Conley Ebatarinja (The Applicant) for benefits under the Act arising from an occurrence on the 12 November 1982.

Being the designated person under the provisions of the Motor Accidents (Compensation) Act 1979 and being duly empowered to do so, I hereby
determine:-

	That the Applicant is to receive Section 13 benefits payable for the period 16 July 1985 to 6 May 1987.


	That the total sum payable, being $28,343.45 is formulated as follows:-


(i)
16/07/85 to 07/03/86 = 169
days
x
$291.30
pw

($58.26pd) =	$ 9,845.94




(ii)
10/03/86 to 08/08/86 = 110
days
x
$298.08
pw

($59.61pd) =	$ 6,557.76




(iii)
11/08/86 to 06/05/87 = 193
days
x
$309.32
pw

($61.86pd) =	$11,939,75

TOTAL PAYABLE = $28,343.45





	That no further Section 13 benefits are payable after 6 May 1987.


Dated the Second day of August 1990.

(signed)
..................... DESIGNATED PERSON

NOTICE:	Persons aggrieved by the decision of the Designated Person may lodge an appeal in writing, to the Board of the Territory Insurance Office.	Such an appeal must be made within 28 days of receipt of the Determination.
You may seek legal advice in relation to such an appeal however, legal costs incurred in this respect are not recoverable under the Motor Accidents (Compensation) Act 1979."


It will be noted that, on the face of it, the designated person made three determinations, A, B and C.	It is clearly determination C which ultimately led to this Reference.

The affidavit of Mr Lindsay continues:-


"5.	To the best of my knowledge information and belief, at no time since 18 June 1986 have I or any person on behalf of the Applicant or the Applicant made a request in writing to the General Manager of the TIO for a decision on entitlement to a benefit or the variation of a benefit or that the matter of the Applicant's claim for compensation be referred to the Board for its determination."


The significance of par5 can be seen by comparing it with those parts of s27(1) and (2) emphasized on p3.	Mr Lindsay continues:-

"6.	I have perused the pleadings and the correspondence passing between the respective Solicitors and between the solicitors and the Respondent and verily believe upon an examination of that material that no written request was received by the General Manager of the Respondent or the designated person requesting that they make a decision on the Applicant's claim or that they refer the matter to the Board for its determination."

Again, the significance of par6 can be seen by comparing it with those parts of s27(1) and (2) emphasized on p3.	In pars5 and 6 Mr Lindsay is clearly establishing a factual base to show that the requirements of s27(1) and (2) were not met, thus supporting proposed ground 5A.	These factual
allegations were not sought to be controverted before me. Mr Lindsay continues:-

"7.	In support of [par2(a) of] the Summons for Directions [of 21 July 1992] I verily believe that this [that is, the issue raised by the proposed additional ground 5A] is a proper issue to be determined on a preliminary basis since the issue is limited and will avoid unnecessary cost and expenses to the parties, which would of necessity flow from a wholesale review of the matters raised in the reference.	I verily believe that any further evidence as might be necessary to adduce in respect of this issue could be done upon Affidavit and without the necessity for viva voce evidence.	I therefore believe that to adopt the course proposed will speedily resolve the issue."


The applicant's case

Mr Waters informed me that the purpose of the application of 21 July was twofold.	First, the applicant sought to have ground 5A introduced into the Reference.
Second, he sought to have the issue raised by that ground, and the issue as to which party to the Reference should be dux litus, ordered to be resolved as preliminary issues.

Mr Waters observed that the Reference was not yet listed for hearing before the Tribunal; interrogatories had yet to be answered by the applicant, and delivered by him. He submitted that it could not therefore be suggested that the application of 21 July was being made too late.

As to par2(a), he submitted that the issue raised by proposed ground 5A should be dealt with as a preliminary issue because it could be safely isolated from the other issues raised by the Reference, such as medical incapacity, the availability of employment etc.	Further, resolution of the issue raised by ground 5A might resolve the entire Reference; even if it did not, it would be useful to dispose of that issue at the outset.

The respondent's submissions

Mr Riley QC of senior counsel for the respondent noted that in proposed ground 5A the applicant alleged an ultra vires exercise of statutory powers by the designated person and that the Board should have substituted its own decision for that of 2 August 1990, in the terms set out.

I note that it is common ground before me that the Board confirmed the determination of 2 August 1990; see p5.
How this came about does not presently appear; the mechanism in s27(2), which I consider is the only lawful mechanism by which an aggrieved person can compel a determination by the Board, contemplates that he instituted this process by requesting "that the designated person refer the matter to the Board for its determination".	It will be recalled that in pars5 and 6 of his affidavit of 21 July
(p9), Mr Lindsay denies in effect that the mechanism of s27(2) was utilised to bring "the matter to the Board for its determination".

Mr Riley's submissions were as follows.


	The application to add ground 5A involved a misconception of the nature of Reference proceedings before the Tribunal.	He relied on the following 3 submissions to support this submission.


	That ground seeks to attack in this Tribunal the designated person's determination of 2 August 1990 and the	Board's confirming determination of 17 October under s27(3).	But the Reference process provided by s29(1) of the Act does not require the Tribunal to consider determinations of the Board or of the designated person.	The Reference involves a hearing by the Tribunal, de novo; s29(4).	The "matter" which an aggrieved person may "refer" to the Tribunal under s29(1) is not the determination of the Board; it is the "matter" which was raised before the Board - that is, the substantive claim of the applicant.	That  this  is so, is clear from s29(3); see p4.	It would therefore be irrelevant for this Tribunal to consider the Board's determination, as is sought by ground 5A.	In short, the determination of the Board is not the "matter" referred, but

simply the latch by which a person aggrieved opens the gate which gives access to the Tribunal to have the "matter" reheard.

I do not accept the thrust of this submission.

Proposed ground 5A does not require any consideration of the merits of the Board's determination and the designated person's determination.	The issue to which it gives rise is the validity of those determinations, and this is relevant because if the Board's determination is invalid, it is arguable that there is no "latch" and the "gate" to the Tribunal remains closed.		It is clear, I think, that this Tribunal must have jurisdiction to enquire into matters which go to its jurisdiction; see, for example, Jones v Territory Insurance Office (1988) 93 FLR 308.

	As to the nature of the s29(3) "hearings" by this Tribunal, Mr Riley referred to two authorities.	In McMillan v Territory Insurance Office (1988) 57 NTR 24 Gallop J, sitting as the Tribunal, said at p26:-


"This tribunal is to review that exercise of discretion [by the Board].		As the hearing before this tribunal is a hearing de novo, it is not a case of this tribunal adjudicating upon the correctness or otherwise of the exercise of the discretion by the Board.	Rather it is a case of the tribunal standing in the same position as the Board deciding whether it will exercise its 
discretion so as to bar the applicant from making the claim.

	- -	the reference is essentially administrative in nature.	It is a reference from one administrative authority to another administrative authority.


	- - The role of the tribunal cannot be better described than in the words of Bowen CJ and  Deane J in Drake v Minister for Immigration and Ethnic Affairs [(1979) 24 ALR 577] when speaking of the Administrative Appeals Tribunal [at p589]: "The question for the determination of the tribunal is not whether the decision which the

decision-maker made was the correct or preferable one on the material before him.	The question for the determination of the tribunal is whether that decision was the correct or preferable one on the material before the tribunal." (emphasis mine)


I accept these views.

In Saroukas v Territory Insurance Office	(1988)

91 FLR 448 Martin J, sitting as the Tribunal, said at pp449- 450:-

"A hearing conducted by the Tribunal shall be a hearing de novo, that is, it is for the Tribunal to pronounce anew upon the rights of the parties as disclosed by the evidence before it.	The Tribunal is entitled to take into account any evidence before it, whether utilised by the Board or not, and whether available prior to or after the Board made its determination.	The Tribunal exercises its discretion on the information available at the hearing of the reference and the law as it then stands: Builders Licensing Board v Sperway Constructions (1976) 135 CLR 616; Dare v
Dietrich (1979) 37 FLR 175.

- - -

The Board is not required to give reasons for its determination under the Act: s27(6).	The reasons
for a determination may not be the same as those upon which the Board may seek to rely before the Tribunal, the hearing being de novo."


I accept these views.


Mr Riley submitted that material placed before the Board need not be placed before the Tribunal; an entirely different case could be sought to be made out before the Tribunal.	The Tribunal was not concerned with whether the Board's determination was correct.	I accept these general submissions; but they are not germane, in my opinion, to the question whether the applicant should be allowed to rely on proposed ground 5A, for the reasons stated at pp12-13.

	If the determination of 2 August 1990 was ultra vires the powers of the designated person under s.27(1), there is no determination in existence to attract the jurisdiction of the Tribunal under s29(1)(a).	If so, the only basis on which the jurisdiction of this Tribunal could be invoked is s29(1)(b) of the Act.	I observe that whether or not this is so, it is common ground that a determination was purported to be made on 2 August 1990, and confirmed by the Board; the applicant is entitled to refer the Board's purported confirming determination of 17 October 1990 to this Tribunal, and to seek to establish before this Tribunal the contention in proposed ground 5A.


	By seeking to rely on ground 5A, the applicant in effect proposes to seek from the Tribunal what would amount to prerogative relief.	It is not open to this Tribunal to grant such relief.	I observe that clearly it is not open to this Tribunal to grant prerogative relief; it has only its statutory powers and powers necessarily incidental to the effective exercise of those powers.	I do not consider, however, that the issue raised by proposed ground 5A is properly characterized as going to prerogative relief.


Mr Riley referred to Gardner v Territory Insurance Office (unreported, Gray AJ, 27 June 1991).	In that case there had been a determination adverse to the plaintiff by a designated person, a confirmation of that determination by the Board, and a Reference by the plaintiff to the Tribunal.
So the facts are somewhat similar in those respects to the present case.	While the Reference was waiting to be heard, the plaintiff sought relief from the Supreme Court by way of an order in the nature of certiorari attacking the determinations, on the basis that in making them there had been a departure from the rules of natural justice and they had been made without jurisdiction.	The defendants applied to have the Court proceedings dismissed, on the basis that the plaintiff was then in the course of exercising his
statutory right of appeal to the Tribunal	under s29 of the Act.	Gray AJ said at pp6-8:-

"The primary contention of Mr Riley was that the Act implicitly excludes the jurisdiction of the Court to grant declaratory or prerogative relief where the Tribunal has jurisdiction to consider every aspect of the plaintiff's claim to continued compensation. - - -

If the Act had provided for no more than an application to the first defendant [the designated person] and a further reference to the second defendant [the Board] the Court would not hesitate to exercise its supervisory jurisdiction if the circumstances called for it.

If a statutory authority has power to affect the rights of a person it is fundamental that it must hear the person and otherwise act lawfully before exercising the power.

The question in this case is whether the legislature has implicitly excluded this fundamental rule by providing for an adequate remedy against any misuse of the executive power.

It is therefore necessary to examine closely the nature of the appeal to the Tribunal which is provided for in s.29."

In making that examination his Honour noted as "highly significant", for the purpose of ascertaining the parliamentary intention, that the Tribunal is constituted by a Supreme Court Judge; he continued at p8:-

""The next thing to consider is the nature of the appeal.	It is of the widest possible kind.	The Tribunal embarks upon a complete new hearing of the application for compensation.	It shall conduct "such hearings into the matter as it
thinks fit and may make such determination as the Board could have made."	The procedure is designed to allow any error, vice, irregularity or unfairness in the determination of the Board or its delegate to be corrected or otherwise cured.

The nature of the appeal provided for is quite different from an appeal to the Minister or to a body who might be said to have some affiliation to his Department.	In short, the Tribunal could not have been better designed to provide a completely adequate remedy against any possible form of administrative oppression in relation to the plaintiff's application.

What I have said goes a long way to deciding the present question."

His Honour then applied Twist v Randwick Municipal Council (1976) 136 CLR 106, and distinguished R v Brisbane City Council; ex parte Read [1986] 2 Qd.R 22, Inglis v Cameron (1991) 99 ALR 149 and Jones v Motor Accidents (Compensation) Appeal Tribunal (supra), in concluding that the Act manifested a parliamentary intention to exclude the Court's jurisdiction to grant the prerogative relief sought.
His Honour indicated that if he had been of opinion that the Court had jurisdiction, he would not have been prepared to exercise it, in the circumstances of the case; in that
respect his Honour followed observations of Moffitt P in

Commissioner of Police v Gordon (1981) 1 NSWLR 675 at 690.


It can be seen that Gardner (supra), with which I respectfully agree, militates against the submission made by Mr Riley.	It emphasizes the ample nature of the appeal to this Tribunal, and strongly supports the view I have earlier expressed as to the power of the Tribunal to deal with the issue raised by proposed ground 5A.

	Proposed ground 5A should not in any event be permitted to be relied on, as framed, because it is vague and lacking in any relevant particularity.	It is embarrassing as pleaded, in that all it does is plead a conclusion of law.	It does not say why the decision impugned was beyond power; it pleads no facts at all.	While alleging that the decision was ultra vires the power in s27(1), it does not allege that the designated person in fact acted under s27(1); Mr Riley noted that that person had power, as delegate, to make decisions under other provisions of the Act -	for example, under ss12(1) and 13.


There is some substance in this submission. I am however persuaded by the submissions of Mr Waters, referred to later, that any lack of particularity can be readily
cured by the applicant supplying further and better particulars.	I note that in fact Mr Lindsay's affidavit
makes the basis of the attack made by the applicant in ground 5A, very clear.

	The order sought in par2(a) of the application of 21 July - that the issue raised by proposed ground 5A be dealt with as a preliminary issue - should be refused, for four reasons.


First, because ground 5A sought relief which was beyond the power of this Tribunal to grant.	I do not
accept this, for reasons already indicated at pp13 and 15-18.


Second, because ground 5A as framed is embarrassing.	I have already dealt with this, at p18.

Third, because ground 5A appeared to give rise to factual disputes which could be resolved only by the calling of evidence.

As to this, Mr Riley stated that the respondent was not aware of the factual basis of the ultra vires allegation,	but expected that there would be a factual dispute about that basis when the applicant revealed it.	I am not satisfied, on the materials before me, that this is likely to be the case; see pp9, 10 and 18.
Fourth, there would be a dispute as to the "decision" which the designated person had made, alleged to be ultra vires; and a dispute as to what could be reviewed by this Tribunal under s29.	In that connection Mr Riley referred to the determination of 2 August 1990 (see p8).	He submitted that ground 5A appeared to assume that there had been a decision to cease payment of s13 benefits.	The applicant's argument seemed to be as follows: there was a decision that he was entitled to benefits under s13; payments of that benefit were made; then there was a (second) decision that he was no longer entitled to those benefits.	It appeared to be this second decision which was challenged.	If this were the applicant's line of argument, the respondent would contend that there was no "decision" to cease payments, to attack; the only decision was that s13 benefits would be payable for the discrete period 16 July 1985 - 6 May 1987.	That is to say, the only decision made by the designated person on 2 August 1990 was that the applicant was entitled to s13 payments for a specific and closed period.

It is of course not for me at this stage to deal with the substance of this submission.	It is a matter for argument in due course.	But the arguments to which it gives rise seem to me to be eminently suitable to be raised and determined as a preliminary issue.

	As to the other issue sought to be ordered to be dealt with as a preliminary issue - who should be dux litus in the Reference proceedings before the Tribunal -  Mr Riley submitted that under s29(4) the hearing before the Tribunal was a hearing de novo.	In the normal course, a person seeking relief from any tribunal, was dux litus. Here, the decision by the Board which aggrieved the applicant enabled him to invoke the Tribunal's jurisdiction under s29(1); the "matter" then came before the Tribunal to be heard on the normal basis, - that is, the applicant had to establish before the Tribunal his entitlement to s13 compensation.	Prima facie, then, the applicant was dux

litus before the Tribunal.	In the present application - to have the question of who should be dux litus ordered to be decided as a preliminary issue - the applicant should have adduced the factual material on which he relied to rebut the prima facie position, but had failed to do so.

I do not accept this last proposition.	The other submissions may be argued at the appropriate time; again, clearly, this issue is one which may conveniently be resolved as a preliminary issue.

	Finally, Mr Riley referred to the respondent's application of 14 July, for an order that the

applicant file and serve sworn answers to the interrogatories of the respondent of 4 March.	Mr Riley relied on the affidavit of Mr Alderman of 13 July and submitted the order should be made.
I have not been persuaded that the respondent should not succeed on this application.

The applicant's submissions

Mr Waters' submissions were as follows.


	Apart from the submission that ground 5A was framed in a way which was embarrassing, the respondent's arguments were not directed to the question whether the applicant should be given the leave to amend which he sought.	Rather, the respondent had outlined the arguments it proposed to advance once that ground was properly raised before the Tribunal.	Accordingly, Mr Waters' primary submission was that the respondent's submissions did not require to be addressed at this time.	A failure by a party to include a pleading at the outset did not impose upon that party, when it later sought to include the pleading, an onus to establish that it would ultimately succeed on the issue thereby raised.


I think there is a great deal of force in Mr Water's primary submission.

	Alternatively, as to the submission that it was irrelevant to seek to question before the Tribunal the determination of 2 August 1990 as confirmed by the Board,

because that determination was not the "matter" before the Tribunal, the determination (see p8) was that the applicant should not get s13 compensation.	That was precisely the matter to be decided by the Tribunal.

	Mr Waters stressed the words which are emphasized in the extract from Drake (supra) at p13, which show	that what is to be decided by the Tribunal is whether or not the decision of the Board was correct.	Before that can be decided, it must be clear that the decision is a valid decision.	That point was dealt with in Jones v Motor Accidents (Compensation) Appeal Tribunal (supra).	I turn to consider that decision.


In Jones (supra) the General Manager (fulfilling in 1986 the present role of the designated person), acting under s13(2), declined to consider a claim made more than 6 months after the accident.	The reference to the Tribunal was made outside the statutory time limit in s29(1).	For the purposes of the jurisdictional argument before the Tribunal to which this gave rise, the General Manager's decision in 1986 declining to consider the claim was assumed to be valid.	The Tribunal held that compliance with the time limit in s29(1) was a condition precedent to the exercise of its jurisdiction to entertain the Reference; that is, non-compliance with that limit meant that the
Tribunal lacked jurisdiction.	See the Tribunal's decision, reported sub.nom.	Jones v Territory Insurance Office (supra).	The applicant then sought judicial review of that decision; the Full Court affirmed it.	See Jones v Motor Accidents (Compensation) Appeal Tribunal (supra).	At pp16,
21 and 22 I observed:-


"- - - although for the purpose of the jurisdictional issues agitated before the Tribunal the validity of the determination of 5 August 1986 was assumed, that assumption can be seen from McMillan [supra] and the documents placed before the Tribunal to be very questionable.	The bedrock which founded the reference to the Tribunal is more akin to shifting sand, - - -

- - -

It seems quite clear on the material before the Tribunal that [the General Manager] regarded the discretion in s31(2) as unconstrained by a factor such as ignorance of rights, and made his decision simply on the basis that the claims "were lodged well outside the usually permissible six month period."

Such an approach is erroneous, as McMillan [supra] has now made clear.	Accordingly, in making his determination of 5 August 1986, the general manager appears on the materials available, to have failed to take into account matters he was bound to take into account in order validly to exercise his discretionary decision.	For that reason I consider - as far as the materials before the Tribunal go - that the general manager appears to have acted ultra vires his discretionary power under s31(2) when he purported to make the determination on 5 August 1986 and that purported determination is probably a nullity; see Sean Investments Pty Ltd v MacKellar (1981) 38 ALR 363 ad 373-5.	Whether this is so remains to be established.
	- - the institution of the proceedings before the Tribunal may have been misdirected.	It is not to the point to seek to establish a right to have a matter referred to the Tribunal, if the reality is that there has never been a lawful determination of a claim in the first place.	No doubt, however, this question could properly be answered in mandamus proceedings directed to the Board - - -"

At pp37-8 Maurice J, dealing with the duty of the General Manager (the designated person) to "refer the matter" to the Board under s27(2), said:-

"- - - the undisputed fact was that he had not [referred it].	No doubt if he was obliged to and didn't, he was subject to the supervisory jurisdiction of this court.	But that was not an omission which the Tribunal could rectify; being a creature of statute the extent of its supervisory role must be found within the four corners of the Act.

	- - failure of the general manager to refer a matter to the Board under s27(2) can only be dealt with by the Board itself under s36(3) or by this court in the exercise of its supervisory jurisdiction.	The Tribunal itself only has jurisdiction to take on reference decisions of the Board as such, not those of its general manager."



I accept that is necessary that the Board's determination, the existence of which gives birth to the Tribunal's appellate jurisdiction, be a valid determination; and that it is within the competence of the Tribunal, for the purpose of satisfying itself that it has jurisdiction, to embark upon the question of the validity of the Board's determination, if raised before it.

Mr Waters submitted that the designated person had made his decision without reference to the conditions in s27(1) on the exercise of his statutory decision-making power.	The applicant has made it clear that his case is
that s27(1) provided for the designated person to make a decision "after being requested so to do" by the applicant; and proposed ground 5A read with pars5 and 6 of Mr Lindsay's affidavit make it clear that the basis of the applicant's case is that he had made no such request.	I observe that I think that this basis has indeed been made quite clear.

	As to the submission that if the determination of 2 August 1990 was invalid as having been made ultra vires the powers of the designated person the only right of access to the Tribunal was through s29(1)(b), Mr Waters submitted that before the Board could fail in its duty under s27(3) there had to be a valid decision by the designated person and a request under s27(2) by the person aggrieved to the designated person to "refer the matter to the Board for its determination".	It was the applicant's case that no such request had ever been made by him; if he succeeded, and the determination of 2 August 1990 was ruled invalid, there was no access to the Tribunal through s29(1)(b).	In short, Mr Waters submitted that the Board had no jurisdiction unless "a matter [was] referred to it under [s27]".	That referral in turn required that "a person aggrieved - - - request that the designated person refer the matter to the board", within a limited time.	No such request had been made by the applicant.	I accept these general propositions, and their consequences, as arguable.


	Mr Waters submitted that it was taken as read in Jones (supra) that the determination of the claim by the Board had to be a valid determination.	I agree that a submission that it is irrelevant whether that decision was or was not valid, does not accord with what was said in Jones.		As already indicated, I accept Mr Waters' submission that if there is a challenge to the validity of the Board's determination, the Tribunal is competent to deal with that challenge.	Mr Waters argued that otherwise the Tribunal could not decide, in the language of Drake (supra) "whether that decision [of the Board] was the correct or preferable one".	I would prefer to put the Tribunal's competence in that respect on the basis that it is entitled to examine the validity of a determination the existence of which is a condition precedent to its exercise of jurisdiction.	I consider that if the determination of 2 August 1990 of the designated person is ultimately held to be ultra vires his powers, the result is that it would then be apparent that there was no matter to be referred to the Board under s27(2), no decision to be reviewed under s36(3), and no foundation under s29(1) for the exercise of jurisdiction by the Tribunal.	Hence the relevance of ground 5A.


	As to the submission that it was the "matter" which was referred to the Tribunal, and not the

determination of the Board, Mr Waters submitted that what was referred was whether the Board's decision was, in the language of Drake (supra), "the correct or preferable one".
In a sense, that is correct; but the "matter" referred is much more encompassing.	See Kathopoulis v Board of Territory Insurance Office (1982) 17 NTR 41 at 43.	The effect of the provision in s29(4) that the hearing before the Tribunal is a hearing de novo, was explained by Martin J in Saroukas (supra); that provision is not directed at the nature of the issue to be decided by the Tribunal. It is unnecessary for me to deal further with this point, on this application.

	I accept Mr Waters' submission that the fact that a pleading pleads a conclusion of law, does not necessarily mean that it is a bad pleading.	In this case I consider that proposed ground 5A sufficiently states a point on which the applicant proposes to rely before the Tribunal.

Particulars of that ground may be sought by the respondent, if required, though the basis already clearly appears in
Mr Lindsay's affidavit.


	As to the submission (pp19-20) that the decision in question was not a decision to cease payment, Mr Waters submitted that that was an issue for argument at

the appropriate time.	I accept that that is the correct approach.

	It is not appropriate for me to consider on this application the various authorities which deal with who should be dux litus; see for example, J.H.Constructions Pty Ltd v Davis (unreported, Asche CJ, 3 November 1989), at pp10-12.	The question of who should occupy that role may be argued as a preliminary issue, as indicated at pp20-21.




Conclusions

As sufficiently appears from observations made during the foregoing discussion, I consider that both applications of 14 and 21 July should be granted.

Orders accordingly.



