PARTIES:	R
v
LEW FATT, Yvette Monique
TITLE OF COURT:	SUPREME COURT
JURISDICTION	SUPREME COURT
FILE NO:	No 40 of 1992
DELIVERED:	Darwin 7 October 1992
HEARING DATES:	2, 3 September and 7 October 1992 JUDGMENT OF:	Martin J.

CATCHWORDS:
Criminal Law - Evidence - Confessions and admissions - whether made voluntarily - Discretion to exclude - Persistent
police questioning in spite of accused exercising right to silence - whether accused overborne -
Evidence Act, s26L -
McDermott v R (1948) 76 CLR 501 at 511, applied.
R v Director of Serious Fraud Office, exparte Smith (1992) 3 WLR 66, applied.
Criminal Law - Evidence - Confessions and admissions -
Whether made voluntarily - Discretion to exclude - Whether inducement held out to accused - Whether caution administered prior to confession negates affect of earlier inducement - Evidence of accused regarding inducements rejected -
Evidence Act, s26L -
McDermott v R (1948) 76 CLR 501 at 511, applied.
Cornelius v R (1936) 55 CLR 235 at 241, applied.
DPP v Ping Lin (1976) AC 574 at 601-602, applied.
REPRESENTATION:
Counsel:
Crown: R Wallace Accused: W Somerville

Judgment category classification: Court Computer Code:
Judgment ID Number: mar920026 Number of pages: 29 DISTRIBUTION:	LOCAL / GENERAL


mar920026
IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No. 40 of 1992



BETWEEN: THE QUEEN

AND:
YVETTE MONIQUE LEW FATT




CORAM:	MARTIN J.



REASONS FOR JUDGMENT
(Delivered 7 October 1992)




The accused has pleaded not guilty upon an indictment charging her with robbery accompanied by circumstances of aggravation namely, that she was armed with a knife.
Application was made pursuant to s26L of the Evidence Act that the Court, before the jury was empanelled, determine whether certain admissions and confessions said to have been made by the accused during the course of police investigations should be admitted into evidence at trial.

The day following the alleged offence, Detective
Senior Constable James located the accused at the office of her solicitor.	He was then in possession of information from prospective witnesses which implicated the accused in the robbery.	That evidence comprised statements by witnesses which identified the accused as having been at or in the vicinity of the place where the robbery took place, and in one case of having seen her armed with a knife in the vicinity of the person alleged to have been robbed.	The accused had been identified by name and the Detective knew her well from previous contact with her.
When seen at her solicitors office, the Detective promptly arrested her on the charge and after she was searched by a woman police constable at that office she and her solicitor, Mr Dooley, were conveyed to the Berrimah Police Centre.	It was alleged that $180 had been stolen at the robbery and the search revealed little cash on the accused's person.

According to Detective James, he was confident that with the evidence then available it was not necessary for the police to obtain any confession from the accused although, as he readily conceded, any evidence in addition to that already held might be helpful.

At the Centre the accused was interviewed twice, the first in the presence of Mr Dooley and the second not. During the first interview she indicated on a number of occasions during questioning that she did not wish to answer questions, but the police nevertheless continued to put questions to her and she
often provided answers.	During the course of the second interview she made full confession as to her involvement in the alleged offence.	It is largely what occurred during the interval between those two interviews that formed the basis of the application for the voir dire and the evidence upon it.
In the application, counsel for the accused alleged that:


	His client was told, in the presence of her solicitor, before his departure from the Police Centre, that it was intended to charge her with the offence and that bail would be refused.


	The solicitor then left the interview room, but whilst he was still at the Police Centre, he returned at police request whilst the accused was asked if she wished to participate in an identification parade, which she declined, and he then left the Centre.


	The accused was then taken to the watchhouse, charged with the offence, and placed in the cells.	She was approached whilst in the cells by Detective James and Detective Kappler, accompanied by the Sergeant in charge of the watchhouse, Sergeant Young, and was told by the Sergeant that he was not prepared to give her bail because of what he had been told, but indicated that he would have considered bail if she had given the police information, and, in particular, had told

them of the location of the knife.	According to counsel his words to her were: "No knife, no bail".

	She requested the opportunity to make a telephone call and rang a member of her family telling them not to worry, that she would be locked up overnight, and would be taken to Court in the morning.	She was then returned to the cell and subsequently the police made a telephone call to a stipendiary magistrate.	He refused bail until 9.30am the next morning and informed the accused of that decision.


7.She was then again returned to the cells and Detective James spoke to her there and said words to the effect: "I am supposed to be off duty but I am hanging around for a while. If you need a shoulder to cry on, I'll be here. It would be best if you were to own up and tell the truth".

8.A uniformed police officer (whom it is common ground has now been identified as Constable Pagett) is then said to have approached her in the cells and said: "I've got 14 years experience as a police officer and if you make admissions you will be more likely to get bail.	The Judge will know you are telling the truth.
It would be best all round if you told the police or told the detectives what they want to know", or
words to that effect. It was alleged that he remained in the vicinity of the cell talking to her in similar terms for some time and had given her cigarettes.

	Half an hour later Detective James returned to the cells and said: "I'm still here. If you want to confess, just give us a buzz and we can arrange for second tapes to be ready".


	The Sergeant of the watchhouse returned a short time later and offered her cigarettes.	She was then upset and he said to her: "You're upset, the best thing to do would be to own up and then we can reconsider our opposition to bail".


	The accused subsequently said to the Sergeant: "If that's the only way, then tell James I want to talk to him".


	After that she was returned to the interview room and the second interview took place.	On that occasion a senior police officer (subsequently identified as being Superintendent McIntyre) was present for a short time, along with Detectives James and Kappler, put some questions to her and then left.


	The accused made the confessions during the second

record of interview because she wanted to get relief from the "constant hassle" and to have a chance of obtaining bail, those factors were operating upon her mind when, during the course of the interview, she told police that she did not wish her solicitor to be present and otherwise responded to questions as if she were exercising a free choice as to whether to speak up or remain silent.

The chronology, which assumes some importance, and which is principally taken from the police evidence, including contemporaneous documents, and upon which the evidence of the accused casts no doubt, is as follows:


1315
Accused
arrested.

1417

- 1428 First

interview.

1455

Accused

taken to the charge room in the watchhouse,

charged, fingerprinted and photographed, in that order, at intervals of five minutes.	At about that time she was invited to take part in the identification parade in the presence of her solicitor and declined.

1532Informed by Sergeant Young that she would not be bailed by police and advised of her right to contact a
magistrate.


1535Telephone call to the Court.	No magistrate then available.


1545Mr McCormack SM telephoned the watchhouse and spoke with Detective James and the accused.

1550Bail refused by his Worship and the accused remanded in custody until 0930 the following day.

1555Accused made a telephone call.


1600Accused returned to the cells.


1635Accused requested to see Detective James who came to the cells in the watchhouse and then returned to the police centre.

1700Detective James returned to the cells and collected the accused and went to the CIB interview room.

1711 - 1735Second interview.


Detective James said that he spoke to the accused on three occasions between the completion of the first interview and the commencement of the second. The first occasion was at the counter in the watchhouse in relation to the bail
applications, the second when he was requested to see her in the cells after which he left and returned, the third occasion, for the purpose of taking her to the interview room to conduct the second interview.	He denied having said to the accused anything like: "I'll be around for a while, if you need a shoulder to cry on, just get them to give me a buzz".	He denied hearing Sergeant Young say anything to the accused about granting bail if she had assisted in locating the knife, and that he had said to her in the cells anything like it being better for her to own up and tell the truth.	The evidence was clear that Detective James opposed the granting of bail to the accused, and although he could not specifically recall having told her that he would continue in that objection when she was taken to Court the following morning, he conceded that he may well have done so.
He denied that he had told the accused that had she cooperated
he would not have opposed bail on that occasion, as he did the suggestion that he informed her that if she wanted to confess she should just give a buzz and he would arrange for the second tapes to be ready.	All of those denials were made by him in the course of cross-examination in relation to direct questions put by counsel for the accused.

His evidence in examination-in-chief as to what was said between the accused and him at the cells on the first occasion was that he said: "I've been told that you want to talk to me".	She said: "Yeah I want to tell you what happened".
He said: "What's the go?".	She said: "I've had a think about
it and I want to tell you what happened". He said: "Well just sit here for a while. I'll have to have a yarn with my superiors and see what to do. I wont be long" and that he then left.
His explanation for not immediately pursuing the matter with the accused, in the face of indication that she wanted to tell him about the offence, was that he had never struck such a thing before, that is, a person who, having declined to answer questions, subsequently contacting him from the cells and indicating a willingness to assist.	He said that he returned to the CIB area, spoke to superior officers and took advice, as a result of which it was arranged for Superintendent McIntyre to be present at the commencement of the second interview.	The Superintendent was to first put certain questions which had been agreed between Detectives James and Kappler and the Superintendent.	The object of that exercise was said to be so that the Superintendent could satisfy himself that the accused wished to speak of her own free choice.

Apart from providing evidence as to the times of various occurrences during the relevant period at the watchhouse, Constable Whitford provided no information which is of assistance in resolving the issues raised on the voir dire.

Sergeant Young said that he first saw the accused at the time that he accepted the charge concerning her, 1532 hours. He was unsure as to whether Detectives James or Kappler were then present, but noted that Detective James was there at 1545
when attempts were made to speak to the magistrate.	Sergeant Young was insistent that in relation to his duties in respect of bail he had regard only to the provisions of the Bail Act, taking account of any objections that may be put to him by the arresting officer.	In this case Detective James had such objections.	He denied that he said anything to the accused to the effect that he would have considered granting her police bail if she had shown the investigating police the whereabouts of the knife.		After the accused had spoken to the magistrate he confirmed to her that the magistrate had refused bail, and that she was to remain in custody until taken to Court at 9.30am the next day.

Constable Pagett came on duty in the watchhouse at 1500 hours.	His recollection of the events of the evening are unclear, he having duties in addition to any concerning the accused to carry out.		He was aware of the refusal to grant bail by Sergeant Young and by the magistrate though having nothing to do directly with either of those matters.	It was he who made arrangements for the accused to make the telephone call at 1555 hours.	The evidence of Constable Pagett and the notes kept at the watchhouse confirm that her request was to make a telephone call to her mother.	After the telephone call he took her back to the cells.		At about 1635 he was contacted through the alarm system by the accused and went to the cell which she was occupying, and according to him, she said that she wished to see Detective James: "I want to tell him the true story",
whereupon he left the cell block, walked to the charge room and telephoned Detective James.	Shortly thereafter both Detective James and Detective Kappler came to the watchhouse and left shortly afterwards.	According to Constable Pagett they spoke to him to confirm that they had been asked to attend upon the accused and so far as he was concerned they did not see the accused at that stage.	They returned at roughly 1700 and the accused was taken out of the cells and went away with them.	There is no entry in the records of the watchhouse of the attendance by the Detectives at 1635.	Although it is acknowledged that it is important that a record be kept of everything that happens in the watchhouse, including visits by anyone to a prisoner, the evidence is that people can enter from the police station side of the watchhouse and go to a cell and return to the police station without the watchhouse staff necessarily being aware of that visit.	On the whole of the evidence, and not withstanding the fact that there is no entry in the books as to any visit at 1635, I am satisfied that such a visit took place by the police at or about that time and that after a short conversation they returned to the station to take the advice as to what they should do in the light of what they had been told by Ms Lew Fatt.	They returned at 1700 hours, and took her from the watchhouse to the CIB interview room for the second interview.

Constable Pagett has been assigned to duty at the watchhouse for the past seven years during which he has seen
thousands of prisoners come and go.		He acknowledged that he tries to be a caring and helpful person so far as prisoners are concerned, that he does what he can to calm those who might be distressed or upset, presents a friendly face and sometimes gives a prisoner a cigarette.	He acknowledged having given the accused one or two cigarettes, and that he probably had spoken to her whilst she was in custody.	He could not recall any specific conversation, but in the ordinary course of events he expected that that would have happened.	On the evidence, it appears that there were only two or three persons in the cells during the relevant period and that Constable Pagett would not have been overly distracted by the necessity to attend to other matters.	He could not recall whether the accused was distressed or required consoling; he did know that she had been interviewed, but he was only vaguely aware of what had there happened.	He recalled having spoken to the accused in the cells on at least two occasions, though briefly, once prior to her requesting to see Detective James and on that occasion.		Although vague about most other occurrences concerning the accused on that afternoon he said he recalled her request to see Detective James and her saying that she wanted to tell the Detective the true story because "That starts the official ball rolling".	It was an official request and that was why he remembered it.	Although an official matter, as he called it, he saw no need to enter it in the book.

During the course of cross-examination, Constable
Pagett's attention was directed to the question of bail and he said that he could not recall having had a discussion with her, but that he more than likely did.	He said that usually such a discussion was initiated by a prisoner.	So far as he was concerned the bail issue had been finalised so, by way of reconstruction, he really thought there would not have been any point in any discussion with him about the matter.

The specific suggestion was put to the Constable that he had said to the accused "I've had a number of years experience in the police force and if you're concerned about getting bail in the morning its best to make a confession because the judge will know you're telling the truth and you'll be more likely to get bail".	He replied: "Well, sir, I can't recall that exact conversation, but I do have conversations with most prisoners.
That type of discussion comes up quite often.	That's a normal sort of a conversation to have, if it is brought up, bearing in mind that I don't take a lot of note of what I discuss.	That's mere general sort of procedure, all in a day's work especially when you're dealing with possibly up to 30 prisoners in one shift, one eight hour shift".		The tenor of the question was that the discussion was initiated by Constable Pagett after bail had been refused by the magistrate since it was in the context of "getting bail in the morning".	When again asked if such a conversation may have occurred, Constable Pagett said that he would not deny that something along those lines may have occurred, but he could not recall any exact conversation.	The words alleged to have
been used were specifically put to him again and he was asked whether such a conversation could have taken place and he replied: "No, sir, that conversation would not have taken place along those lines.	I wouldn't have said I had 14 years experience in the police force at all.	I've already had 20".

The real significance of the suggested conversation obviously did not impress itself upon the Constable in the witness box.	If he is to be believed then practically every person who is in custody whilst he is at the watchhouse is offered an inducement to tell the truth.	I do not wish to be unkind to the Constable, but he did not strike me as being particularly alert nor to take care in considering the questions put before making an answer.	The main impression I gained was that he sought to see to the welfare of those in custody in the watchhouse by presenting a friendly face and offering consolation and other legitimate assistance where he could.	No other specific suggestions were put to the Constable in cross-examination as to his discussions with the accused at any time during which he could have spoken to her which might give rise to a submission that he had offered an inducement of any kind.

Detective Kappler's evidence corroborated that of Detective James, who was in charge of the investigation.	In particular, he deposed that at approximately 1630 hours he and Detective James went to the watchhouse and spoke to the accused who said words to the effect that she wanted to tell what had
happened, after which he and James returned to the police station to take advice.	It was there agreed that Superintendent McIntyre would first ask the accused some prepared questions at the commencement of the second interview.	None of his evidence could support the accused's allegations.

The evidence of Superintendent McIntyre was limited to his role in putting the agreed preliminary questions to the accused at the commencement of the second interview, including the last question which he had formulated and added to the list of his own volition.

The accused gave evidence under oath.	There is no need to detail that evidence so far as there is no dispute between it and that given by police.	After the first record of interview she was taken to the watchhouse, finger printed and then put into the cells.	She said there were a number of people who came to see her there.		Detective James, she said, came and told her that if she needed a shoulder to cry on he would still be within the facilities.	She recalled being refused bail by the Sergeant and by the Magistrate and that after speaking to the Magistrate she was returned to the cells.	She said she was upset and was given a cigarette.		She was apparently referring to Constable Pagett.	When asked by him if she was all right she said that she replied: "No, I'm really upset, I've given the interview.
I don't want to say anything", and that he in return said: "Well, it would be better if you did confess.	From my knowledge within
the past 14 years the judge would see that I was telling the truth and that bail would most likely be granted in the morning from the judge".	She said that he remained at the cells whilst she had a cigarette and he said: "Just tell the truth, just confess and you will most likely be granted bail, and you know, everything will be all right.	You - you will be fine".	He left after she had finished the cigarette, and she said that Sergeant Young then came to the cells and told her that he would have considered granting her bail if she had shown him where the knife was, and that as far as he was concerned, no knife no bail.
According to her, after the Sergeant left, Constable Pagett came back and gave her another cigarette and said it would be best if she confessed.	She said that at that stage she was very upset as a result of what Sergeant Young had said to her as she thought that it was her right not to say anything if she did not wish to do so.		She talked with Constable Pagett, being at that time, she said, really upset and that he just kept on saying: "Confess, you know, it'll be better for you in Court.	It would be better for you.	The judge will see that you're telling the truth", and that he basically kept on along those lines.	Detective James came to see her two or three times in the cells, according to her, the first time when he came and spoke to her about needing a shoulder to cry on, the second time he came with Sergeant Young, and the third time when, according to the witness, she had had enough and did not need anybody telling her what to do and apparently said to Constable Pagett, "Look just get him.	I'll get it all out of the way so you can just leave me alone and
I'll go for bail in the morning".	She said she knew that she wasn't going to get bail by the police, but thought from what she had been told, if she confessed, there would be a really good chance of getting bail in the morning and she really wanted to get bail as she really wanted to see her mum.	So on that third occasion when James came in response to that request, she said to him: "Look, I just want to get it out of the way; I just want you to stop coming in here and telling me to confess.	And so we can get it all out of, you know, out in the open, over and done with, so you can leave me alone", and according to her he replied that he would be back in a minute after setting up the tapes for the interview.	After a while she was taken into the interview room.	She made it clear in her evidence that all that she said during the course of the second interview, including, for example, as to whether she wanted Legal Aid, was all because she just wanted to get it over and done with, with a view to getting bail the following morning; she just wanted to "Stop them from hassling me about confessing".

In cross-examination the accused acknowledged that during the course of the first interview, when her solicitor was present, she became aware from the line of questioning, and what she was told by Detective James, that he claimed to have witnesses identifying her in relation to the armed robbery.
She claimed not to know the witnesses, who were named, or to know them by name and that she had not seen them.	She admitted to misleading Detective James in a telephone conversation with
him during the morning prior to her arrest as to the place from which she was making the telephone call, but said she did so so as not to involve people in a matter that had nothing to do with them.	She denied that her request for a telephone call from the watchhouse was to enable her to contact her mother.
She said she wanted to contact her boyfriend, Brett.	According to her, she told him on the telephone where she was, that she had been refused bail, that she was OK and would see him at Court in the morning.		She denied that she had sought any advice from him.	With reference to the second interview, she was asked what she meant by her answer to the effect that Brett had told her to get it all over and done with and that he would see her in Court in the morning.	She replied: "I said that to him.	I said: "Look, I'm just - I'm going to make a confession rah rah there's nothing else to it".		I did not tell him what for, who with, or anything".	To the next question she confirmed that she had told him that she was going to make a confession.	She was unable to be precise about the time in which the telephone call took place or where in the sequence of events, but she said that she had spoken to Detective James and that she had had cigarettes given to her by Constable Pagett and that Sergeant Young had come and told her "No knife, no bail".	She said it was after that that she had spoken to Brett.	Later she confirmed that she had made up her mind to confess before she spoke to Brett "Just to do anything to get them off my back you know" and that she did not change her mind as to her decision to make a confession after she had spoken to him.	When it was put to her that she
had changed her evidence under cross-examination when compared with that during her examination-in-chief, she put it down to everything being hectic and fast and that maybe she had made a mistake.	As to the delay of about half an hour from the time she spoke to Brett until she summoned the police and informed them of her decision, she said that she was thinking of her position and calming herself down.

It emerged during cross-examination that the accused is well experienced in police procedures after arrest, she acknowledged having been arrested as many as ten times and being remanded in custody once.	The charge of armed robbery was a much more serious offence than anything with which she had been involved.	She knew there would be a lengthy sentence if convicted.		Her experience also told her that it often stands a person in good stead on the question of sentence if he or she had cooperated with police, and acknowledged that she was quite capable of coming to the conclusion that it would be in her own interests to confess; in her own words: "It means if my lawyer puts to a judge that I did cooperate and I did plead guilty to a charge that I was guilty of, that I'd be therefore telling the truth, therefore the sentence would be lighter or less".

There was an attempt to show in the course of cross-examination that the matters raised by the accused upon the voir dire were of recent invention, but a finding such as that is not open on the information available.


She made it quite clear during the latter part of cross-examination, that after she had spoken to Brett and was returned to the cells, no police came to the cells with any suggestion that she confess.

Though there was very little by way of confessions or admissions in the first interview, Ms Lew Fatt did acknowledge being in the vicinity of the place where the alleged offence occurred, however, she consistently declined to answer any questions which might tend to demonstrate an involvement in the commission of the offence.		During the course of the interview the accused made a number of choices as to whether she would speak or remain silent and there was nothing to demonstrate that any choice which she made during the course of that interrogation was other than voluntary.	In his speech in R v Director of Serious Fraud Office, ex parte Smith (1992) 3 W.L.R. 66 Lord Mustill identified six "rights of silence" and discussed the motives for the evolution and retention of the privilege against self incrimination.		At p. 75 his Lordship said: "The first is a simple reflection of the common view that one person should so far as possible be entitled to tell another person to mind his own business".	The accused exercised that entitlement when she saw fit and spoke up when she did not.	There is no evidence from the course of that interrogation nor from what the accused had to say in her evidence upon the voir dire that she was overborne in any way, and certainly not by "duress, intimidation,
persistent importunity, or sustained or undue insistence or pressure" per Dixon J. in McDermott v R (1948) 76 CLR 501 at
511.	That interrogation took place in the presence of the solicitor for the accused and a video taped record of it is in evidence and was shown during the voir dire.	I am quite satisfied that any confessions or admissions made by the accused during the course of that interview were voluntary,	nor is there any reason why any confession or admissions made by the accused during the course of the first interview should be excluded upon the grounds of the exercise of a discretion.

It is not enough that the Crown show that a confession was not made as a result of the will of the accused person being overborne, "It is also a definite rule of the common law that a confessional statement cannot be voluntary if it is preceded by an inducement held out by a person in authority and the inducement has not been removed before the statement is made" per Dixon J. in McDermott		at 511, see also Cornelius v R (1936) 55 CLR 235 at 241.	A confession made following an inducement may be deprived of its voluntary character notwithstanding that there is no subjective intention to induce or impropriety of purpose on the part of the interrogating police officer, DPP v Ping Lin (1976) AC 574 at 601 - 602.

The Crown must show upon the balance of probabilities that the statements made by the accused during the course of the second record of interview, which amount to confessions or
admissions, were made voluntarily by the accused.	It contained a full confession by the accused in relation to the offence including details of motive, planning and execution of the robbery.	She also told the police where she had afterwards hidden some parts of her clothing and the knife used in the robbery, which they were later able to recover from the place where she said she had hidden them.

It can not be doubted that if it is likely that any of the police indicated to the accused that her prospects of obtaining bail would be enhanced if she confessed, then the Crown would have failed to prove upon the balance of probabilities that an inducement had not been held out, and unless the Crown could similarly show that the effect of any such inducement was not operating on the mind of the accused at the time she made her confessional statements, then evidence of those statements must be excluded upon her trial as not being shown to have been made voluntarily.

Before returning to examine the evidence of the police and the accused, it is convenient to set out the commencement of the second record of interview which, after some formal irrelevant matters, proceeded as follows:

"JAMES:All right.	Now, you realise you're in prec - police custody and you're not free to leave?
LEW FATT:	Yep.
JAMES:All right and you realise that you have been charged with a serious offence namely armed
robbery?
LEW FATT:Yep.

JAMES:All right.	And do you agree that - ah - earlier on this afternoon we conducted a previous record of interview?
LEW FATT:	Yep.
JAMES:All right.	Ah - I've invited the - ah - acting Superintendent along here to - ah - just ask a couple of questions so if you'd just like to answer his questions?
LEW FATT:	Yes.
JAMES:It's entirely up to you also whether you want to or not.

MCINTYRE:Yvette do you agree that earlier this afternoon you participated in a audio/video recorded conversation with these detectives in relation to an alleged armed robbery?

LEW FATT:Yep.
MCINTYRE:Do you agree that you contacted these detectives asked you - after you had been charged and wished to further speak with them about the matter?
LEW FATT:	Yep.
MCINTYRE: Do you agree that you wish to speak to them further of your own free will?
LEW FATT:	Yep.
MCINTYRE:Do you agree that you were not threatened or forced in any way to do so?
LEW FATT:	Yeah.
MCINTYRE:Do you understand that you have been remanded in custody by or - by the order of a magistrate
- - -
LEW FATT:	Yes.
MCINTYRE:- - - until 9:30am tomorrow, Friday the 10th of January - - -
LEW FATT:	Yeah.
MCINTYRE:- - - 1992?	I wish to make it clear to you that whatever you do say to these detectives will not entitle you to bail or release until you are conveyed to the Darwin Court House in the morning.
LEW FATT:	Yeah.
MCINTYRE:Where you may make a further bail application if you wish.	Do you understand this?
LEW FATT:	Yeah.
MCINTYRE:Do you still wish to tell - talk to these
detectives?
LEW FATT:	Yeah.
MCINTYRE: Do you want Legal Aid contacted? LEW FATT:	No.
MCINTYRE:Thank you.
JAMES:Right Superintendent - ah - thank you very much.
Time is now 15 - ah - 1714 hours, Superintendent McIntyre is leaving the - the room.	Just further to - ah - what the Superintendent - ah - has said, do you agree that - ah - earlier on this afternoon you
- ah - made a phone call as you requested?
LEW FATT:	Hmmm.
JAMES:All right and - um - can you tell me who you spoke to?
LEW FATT:	The phone call that I made? JAMES:	Yes.
LEW FATT:	I spoke to Brett.
JAMES:	And - ah - did Brett say anything to you?
LEW FATT:Yeah he just said - ah - just get it over with
- see you in court tomorrow.
JAMES:	All right.
LEW FATT:	In court.
JAMES:Okay.	All right - ah - it's the same as before I will - ah - formally caution you.	Anything that you do say will be recorded and will
later be used in the court.	Do you understand that?
LEW FATT:	Yep.
JAMES:Do you understand that you do not have to answer any of my questions unless you wish to?
LEW FATT:	Yeah.
JAMES:So is anyone forcing you in any way to come back for the second attempt?
LEW FATT:	Nah.
JAMES:	Okay.		Now as previously, I want to ask you some question in relation to an alleged armed robbery.
LEW FATT:	Hmmm.
JAMES:Which occurred at the - ah - premises known at (sic) Darwin Nursery, Casuarina Shopping Centre yesterday afternoon shortly after 2:00pm.
Do you understand what I wish to ask you questions about?
LEW FATT:	Yep.
JAMES:All right.	And you realise that you don't have to answer my questions?
LEW FATT:	Yeah."



The accused's inconsistencies in her evidence in chief and under cross-examination are marked. In particular, in her evidence in chief the thrust of her complaints was directed to efforts made by Sergeant Young, Detective James and Constable Pagett to have her confess after she had been refused bail by the Sergeant and the Magistrate. It is clear from what she said that Constable Pagett was alleged to have been speaking in the context of her having been refused bail by the Magistrate, since he was referring to her prospects of obtaining bail when she
went before the Magistrate the next morning.	She speaks of Sergeant Young and Constable Pagett talking to her in the cells after that alleged conversation.	Some latitude might well be allowed in favour of a person in the position of the accused held in custody for a period of time as to the precise order in which events occurred, but this is not such a case.	The two most important matters telling against her are her eventual acknowledgments that she had made up her mind to confess before she spoke to Brett and that no police came to the cells with any suggestion that she confess after she had spoken to him.
She spoke to him on the telephone about five minutes after having been refused bail by the Magistrate.	It will be noted from the record of interview that Brett told her to "just get it over with".	Her evidence about being hassled by the police fails to impress, especially in so far as it was said in her examination-in-chief to have occurred after she had made her telephone call.

On the material available to him when he arrested the accused, I accept that Detective James was of the view that a confession from the accused was not necessary for the purposes of securing a conviction, but that, of course, it would add obvious weight to the prosecution case if she did confess.	I accept that he was content to let the matter rest at the conclusion of the first record of interview and find that he did not offer any inducement to the accused.	I also accept the evidence of Sergeant Young that in his position as officer in
charge of the watchhouse in relation to matters of bail, he makes his decisions based upon the provisions of the Bail Act only, after taking into account all the circumstances known to him including anything put by way of objection from the arresting police.	It is no part of that job to endeavour to obtain confessions at all, let alone by offering inducements.		I do not accept the evidence of the accused regarding the inducements which she says they made.		The allegations made concerning Constable Pagett and his evidence concerning them now call for consideration.	As already observed, it is plain that he did not recognise the thrust of the questions which were being put to him, which led to his acknowledging that he may have offered the inducement about which the accused gave evidence.	His denial of the question based upon his length of service as a policeman shows the shallowness of his consideration of the question and his answer.	I am as much entitled to disbelieve what he said as to disbelieve the evidence of any other witness, and although the accused's counsel placed great reliance on what he saw as the support to be gained for his client's evidence from what was said by Constable Pagett, I am unable to accept it, notwithstanding that the question was put twice.

If an inducement had been held out, then I do not think that the cautions and other matters put to the accused in that part of the second record of interview set out above and her answers would have satisfied me that the effect of the inducement had ceased.	As in the case of Sparks (1964) AC 964, the caution
may have "marked the moment when the persuasions , the promises and the inducements became effective".

There is nothing in the evidence relating to the making of the confessions contained during the course of the second interview which give rise to the exercise of a discretion to exclude them.

I am satisfied that those confessions were voluntarily made and they may be given upon the trial of the accused.

