PARTIES:	BRAY, Russell William

V

DEUTSCHER KLUB (DARWIN) INCORPORATED
and
BORAL GAS (QLD) PTY LTD
and
MUGGERIDGE, Robert Owen Arthur and
ABEL PLUMBING PTY LTD
and
ECKERT, Geoffrey David and
NORTHERN TERRITORY OF AUSTRALIA

TITLE OF COURT:	SUPREME COURT (NT)

JURISDICTION:	ORIGINAL JURISDICTION

FILE NOS:	sec 49/85

DELIVERED:	Darwin, 25 November 1992

HEARING DATES:	26, 27, 28, 29,
30 October 1992, 2, 3, 4, 5,
6, 9, 10, 11, 12,
13 November 1992

JUDGMENT OF:	ANGEL J


CATCHWORDS:
Negligence - Apportionment of responsibility and damages Negligence - General principles - Public authorities - reliance
Sutherland Shire Council v Hayman (1985) 157 CLR 424, distinguished
Negligence - General principles - Causation - 'But for' test useful but not exclusive
March v Stramere (E & MH) Pty Ltd (1990-91) 171 CLR 506; 522, followed

REPRESENTATION:
Counsel:
Plaintiff:	T Riley QC, D Trigg 1st Defendant: O Downs
2nd Defendant:	G Hiley QC
1st and 2nd Third Parties:	S Walsh QC
3rd Third Party:	G Eckert - represented self 4th Third Party:	T Pauling QC, R Webb

Solicitors:
Plaintiff:	Ward Keller 1st Defendant:	Mildrens
2nd Defendant:	Waters, James & McCormack
1st and 2nd Third Parties:	Elston & Gilchrist 3rd Third Party:	Represented Self
4th Third Party:	Solicitor for NT

Judgment category classification: B Court Computer Code:
Judgment ID Number: ang92025 Number of pages: 30
ang92025
IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
No.	sec No 49 of 1985



BETWEEN:
RUSSELL WILLIAM BRAY
Plaintiff

AND:
DEUTSCHER KLUB (DARWIN)
INCORPORATED
First Defendant

and
BORAL GAS (OLD) PTY LTD
Second Defendant

and
ROBERT OWEN ARTHUR MUGGERIDGE
First Third Party

and
ABEL PLUMBING PTY LTD
Second Third Party

and
GEOFFREY DAVID ECKERT
Third Third Party

and

NORTHERN TERRITORY OF AUSTRALIA
Fourth Third Party



CORAM:	ANGEL J
 

REASONS FOR JUDGMENT
(Delivered 25 November 1992)

The plaintiff, who is 21 years of age, was severely injured in an explosion on 15 February 1982 at the premises


of the first defendant ("the German Club) on McMillans Road, Berrimah.

The German Club, an incorporated association, was a social club which held a liquor licence and occupied, maintained and ran the premises for the benefit of its members.

Prior to the explosion the German Club had licensed one
Kim Kok ("Kok") to operate the kitchen and dining-room facilities at the Club's premises.	Kok entered into a written licence agreement dated 27 October 1981 for a three year term commencing on 16 November 1981.

It appears that a gas supply to the Club premises kitchen was first installed in January 1981.	An LPG gas cylinder owned by the second defendant ("Baral") was installed adjacent to an external wall of the premises and copper piping led from the cylinder for a distance along the external wall of the premises, thence through the wall in to the kitchen to a T-junction, and thence to two gas appliances within the kitchen.	At	some time late in 1981, two members of the German Club, Messrs Trummer and Lehmann, cleaned the gas pipes and installed a device in the gas line, the purpose of which was intended to enable operators to stop the flow of gas through the gas line.		Trummer and Lehmann were inexperienced in matters pertaining to gas and it is clear that the device that was installed by them was
not a gas cock, that is, a valve designed to regulate the flow through a gas line, but a tank tap, that is, a low pressure valve designed to regulate the flow through a water line.

Prior to taking over the operation of the kitchen and dining-room facilities, Kok informed members of the German Club that he wished to install a gas fired wok.	He received permission to do so and arrangements were made accordingly. He inspected the kitchen.	Trummer showed him the gas line and the tank tap that was then in the line.	It was intended that gas be supplied to Kok at his expense by the second defendant, Boral, in the form of liquid petroleum gas pumped from Boral's tanker to the gas bottle installed on the outside of the German Club premises.	That gas bottle was owned at all material times by Boral.

Mr Evans, the Darwin manager of Boral, was contacted and he agreed to install the wok at Kok's expense.	Kok agreed to open an account with Boral for the supply of LPG gas to the kitchen during the period of his operation.	The gas wok in question was a large stove with a number of gas fired rings.

Arrangements were made for the wok to be installed on
23 November 1981.	Evans of Boral, as was his custom, sub contracted the work to the second third party, Abel Plumbing Services Pty Ltd, a company run by the first third party, Mr
Muggeridge.	Evans had in the past been satisfied with Muggeridge's work.	Muggeridge, who gave evidence before me, and who on all matters relating to gas fitting was corroborated by other gas experts in this case, is and was at the time plainly a competent and accomplished gas fitter. Muggeridge is a proud man and finicky, and a man who strongly resents any criticism of his work.

Kok died of natural causes some time after the explosion and before the inquest which was held into the circumstances of the explosion.	All the evidence points to him being a very difficult man to deal with, somewhat petulant, and a strong minded man who was insistent upon getting, and usually got, his own way.

Kok, as was his wont, had installed a sense of urgency in everyone in respect of the installation.	Evans told Muggeridge that the installation had to take place that day. The matter was of sufficient urgency for Muggeridge, who from time to time utilised the services of Mr Eckert, the third third party, to instruct Eckert to do the job.	Eckert was already working for Muggeridge on another job, but Muggeridge told Eckert to give priority to the Kok job because of its urgency.

Eckert gave evidence before me. Although Eckert at the time was not a qualified gas fitter (the first course in gas fitting had only just started in Darwin and Eckert had
enrolled), he had had quite some experience with gas fitting under the supervision of Muggeridge.	Muggeridge thought him to be a capable worker and I have no reason to doubt Muggeridge's judgment in this respect.		I accept Eckert as a truthful witness.

Muggeridge and Eckert went to the German Club kitchen on 23 November 1981.	Muggeridge said, and I accept, that at the time he first inspected the existing installation there was a three-quarter inch copper pipe leading from Boral's gas bottle to the interior of the kitchen.	The three quarter inch line reduced to a one-half inch line.
Installed in the one-half inch line was the tank tap that was quite unsuitable for gas purposes.	There was a one-half inch T-junction in the line.	From that junction a one-half inch line led to where the wok was to be installed.	The other line from the T-junction consisted of a short one-half inch pipe silver soldered to a three-eighth inch pipe which, via a three-eighth inch gas cock and series of fittings, was joined to a gas range with a three-quarter inch inlet.
Muggeridge said, and I accept, that the piping and fittings he saw were unsatisfactory and needed replacing.	Eckert agreed.

I accept the evidence of Muggeridge and Eckert that the tank tap was quite inappropriate.	Muggeridge determined that the whole existing system was unsatisfactory and should be removed and replaced.	He so informed Eckert.	Eckert
agreed.	Mr Lutz, the manager of the German Club, was informed.		He said that any alterations would have to be at Kok's expense.	Kok agreed to pay for the full reinstallation and Muggeridge instructed Eckert to proceed with the work.

Both Muggeridge and Eckert, being experienced in gas installations in Darwin in 1982, were familiar with the Installation Code for Gas Burning Appliances and Equipment (1976).	This Code (exhibit D2-67) had no force of law at the time but was generally accepted in Darwin (and elsewhere) by the gas fitting fraternity as codifying acceptable standards for gas installation.

In general terms, amongst other things, the Code provided that where a gas appliance is installed in commercial or non-residential premises, a gas cock is to be installed in the gas line supplying gas to that appliance. If there is more than one appliance, then a gas cock is to be installed in respect of each appliance.

There was some controversy amongst the witnesses in this case as to the purpose of a gas cock.	I do not accept the evidence that it is a safety device.	I accept the expert evidence of Mr Roberts and Muggeridge to the effect that a gas cock fitted in proximity to the juncture between the gas supply line and the inlet of each appliance is principally to enable the gas line to be turned off, for
ease of maintenance and if necessary removal of the appliance.		In the event one of a number of appliances is to be removed from a multiple gas installation, I accept the evidence that good practice is for the gas cock in respect of the particular appliance to be turned off, for the gas line to be disconnected from the inlet of the particular appliance and for the gas line to be either connected to a new appliance, or in the event of no replacement, to be plugged.	In the circumstances postulated the gas fitter would rely on the gas cock itself to stop gas escaping througn the line while the appliance was being removed.	It would be unacceptable practice not to plug an unattached gas pipe albeit with a closed stopcock at its extremity.

As I have said, Muggeridge, on behalf of Abel Plumbing Pty Ltd, undertook to do the installation at the'request of Evans of Baral.	Muggeridge in turn engaged Eckert and Eckert did the work. Once the decision had been made to replace the existing inadequate installation, Eckert installed a three-quarter inch supply to the existing gas griller and to the wok.	Unfortunately, on the day in question, neither Muggeridge nor Eckert had any three quarter inch gas cocks.	At that time there were only two suppliers of gas cocks in Darwin, one being Boral and the other being Lynhard Trading.	Eckert checked both those suppliers and none were available.	He went elsewhere looking for spare three-quarter inch gas cocks that may have been available elsewhere but he met with no success.	He
spent some hours looking for the gas cocks.	Unable to find any, he directly connected the three-quarter inch lines to both the griller and the wok.	Prior to connecting the appliances and in the course of doing the work, Eckert told Kok that he should not operate the gas appliances until gas cocks were fitted.	Kok, as was his wont, insisted that the wok be installed then and there.	Kok "jumped up and down", and as a result of his insistence the gas lines were connected by Eckert to the appliances.	Having connected the lines, he tested them for leaks.	This completed, there was a gas-tight three-quarter inch line leading from Boral's gas bottle supplying gas direct to the two appliances in the kitchen.		Gas could be turned on or off by a valve on the bottle.	The gas bottle had a lid locked with a padlock.
Boral itself had a key; it supplied a key to the German Club and in the present state of the evidence it is unclear whether the NT Fire Service was also supplied with a key.
When locked, the lid prevented access to the valve which regulated the flow of gas in to the gas line to the kitchen.

After Eckert had completed his work, Muggeridge attended at the premises and checked the work.	There were no gas cocks fitted, but nonetheless, the gas line as installed was in a safe condition.	Eckert invoiced Able Plumbing Pty Ltd for the work.	Able Plumbing Pty Ltd in turn invoiced Boral for the work, and Boral sent an account to Kok who paid it.


Eckert told Muggeridge of his discussion with Kok.
Eckert told Evans of Boral that no gas cocks were fitted in the line as they were unavailable and Evans said he would
.  11take care of it".	I accept Eckert's account of his conversation with Evans.	Muggeridge also told Evans that no gas cocks had been fitted because they were unavailable.

Boral at the time had a work job card system.	For each job, however small, a job card was issued as part of Boral's records.	On the occasions that Evans employed Abel Plumbing Pty Ltd, a card was given to Muggeridge, who returned it upon completion of the job.	On this occasion a job card was issued and Muggeridge gave evidence that he was 1199.9% sure" that he noted on the job card that gas cocks had not been fitted and that the job was in that sense incomplete.	This was an important allegation.		It was not referred to at the inquest into the fire and it was not put to Evans in cross examination before me.	Nor was it pleaded.

It is curious that the job card itself has never been produced by Boral.	I was asked to draw an adverse inference against Boral on that account. I am not satisfied on the balance of probabilities that the job card in question was so noted.	But at all events, I do not consider it matters much.	As I have said, I accept Eckert's evidence that he told Evans of the lack of gas cocks and that Evans said he would take care of it, or words to that effect; at all events it was sufficient to give Eckert the clear impression
that no further work was required of him.


As I have said, when Eckert completed his work the system was safe.	The expert evidence in this case satisfies me that had a gas fitter been requested to remove the wok, there being no gas cocks fitted, he would in all probability have turned the gas supply off at the gas bottle, undone the nut connecting the gas line with the inlet to the wok, plugged that line and then turned on the gas supply to enable the remaining gas appliance to operate.	Had a gas cock been fitted, the operation would have been much the same; alternatively, the gas cock might have been closed, the connection with the inlet to the wok disconnected with a spanner and the outlet of the gas cock plugged.		Tragically, as subsequent events proved, none of this was to be.

On 4 December 1981 Kok opened his account with Boral.
He in fact commenced operating the kitchen at some time before this and ran the kitchen and dining-room at the Club from late November, through December 1981, January 1982 and into February 1982.	Things did not go as well for Kok as he had hoped and although he had a three year licence, he decided to determine it, as was his right.	On 7 February 1982, he gave the German Club notice of termination.	On Thursday, 11 February, Kok wrote a letter to the Club advising he would be removing his equipment in the kitchen by 14 February.	He discussed this matter with Mr Runge, the president of the German Club.	On the same day, there was a
committee meeting at the Club which nominated Mr Heilig, a NT Fire Service officer and member of the Club, to arrange for a Fire Service inspection of the premises.	The German Club had recently had its liquor licence suspended and in order to reinstate the same, a NT Fire Service inspection and approval of the premises was necessary.

Notwithstanding Kok's letter that he would remove his equipment by Sunday, 14 February, Runge expected Kok to in fact leave on the Friday.	Arrangements were made for Lutz, the manager and the caretaker of the German Club premises to be present when Kok left.	Runge knew that Kok was in a hurry to leave the premises as Kok was setting up business at the Nakara Fish Shop at Nakara.	As Runge knew, Trummer had some knowledge of the previous gas installation at the premises.	Runge asked Trummer to ensure that when Kok ,left he was careful, especially with the gas.	On the following day, the Friday, Kok requested Boral to install a wok at the Nakara Fish Shop.	Evans gave evidence that he did not know whether it was the same wok or not.		He said he had no idea whether it was the same wok as that installed in the German Club.

On Sunday, 14 February 1982, Kok attended at the German Club with four or five men to remove his equipment, including the wok, from the kitchen.	Lutz was present on this occasion.	Trummer was told that Kok was removing the wok on that day and he rang the German Club.	Trummer spoke
to both Lutz and Kok.		Kok apparently had some difficulty with the English language, but he certainly let it be known that he would only speak to the German Club through Mr Runge, its president.		Kok refused to discuss the matter with Trummer and refused to co-operate with Lutz.	Trummer rang the German Club a second time.	He was apparently engaged on other business and was unable to attend the German Club himself.	Runge gave evidence that Kok did not co-operate at any time with Trummer.

I have previously said that Kok died before the trial and did not give evidence.	Lutz died as a consequence of the explosion so there has been no evidence from any eye witness as to what happened in the kitchen on the day Kok vacated the kitchen.	But certain things are certain.
Instead of undoing the connection between the gas line and the inlet to the wok, Kok or someone for whom he was responsible, cut the line with a hack saw, having previously turned off the gas supply by closing the valve at the head of the gas cylinder.	He did not plug the gas line or crimp it or otherwise seal it.	The gas cylinder at the time had a lid on it, locked with a padlock.	On the following day the
gas bottle was found with the padlock still attached but the hinge portion of the lid had been broken or disengaged so that ready access could be gained to the valves at the head of the gas bottle.	I infer that it was Kok, or one of his assistants, who gained access to the top of the gas bottle
by breaking or disengaging the hinge.	Kok left no note at
the gas bottle directing people not to turn it on.	He removed the wok and took it to the Nakara Fish Shop.

On the morning of the following day, Monday, 15 February 1982, Kok told Evans of Boral that he was closing his account.	That morning, Runge, Lutz and Heilig were at the premises of the German Club.	At 11.00 am that morning Superintendent Ravenscroft and Senior Station Officer Stubbs of the NT Fire Service attended at the premises.	They inspected the Club premises, including the kitchen.	Access to the kitchen was provided by Lutz.	Heilig,   Ravenscroft and Stubbs went in to the kitchen.		They noticed a gap where the wok had been.		All three looked at the space and Heilig was asked what had been there.	He told Stubbs that a wok had been there.	Evidence was given, which I accept, that Heilig did not say it was a gas wok.	Heilig, as did Runge, knew that it had been a gas wok.	Both had seen it in operation during Kok's tenure of the kitchen.		Heilig, Ravenscroft and Stubbs saw the cut gas pipe.	There was a small pool of liquid lying on the floor underneath it.	Both Ravenscroft and Stubbs thought it was a water pipe, though they said nothing to that effect at the time.		There was a
vertical water pipe leading up the wall with an open fitting
I

at the end.	That pipe had provided water which was necessary for the operation and cleaning of the wok.

Both NT Fire Service men knew there was a gas supply to the kitchen.	There was another gas appliance in the kitchen
at the time and they indeed briefly looked at the gas bottle on the outside of the premises.	Hielig told Ravenscroft and Stubbs that the Club would probably put a barbecue in to the open space where the wok had been.	Nothing was said about gas at the time of the inspection in the kitchen.	Both Ravenscroft and Stubbs gave evidence that had they known it was a gas pipe they would have· required it to be plugged.

As a consequence of their inspection, Ravenscroft and Stubbs made certain requisitions relating to the need for fire blankets, fire extinguishers and other safety equipment before the premises would be approved.	There was no requisition relating to the open gas pipe.	Having completed their inspection they left the premises.

At 4.00pm the same day, Mr Mittermier, the driver of Boral's gas tanker supply truck and his assistant, Mr Crooks, attended at the German Club premises.	They had filled the gas bottle the previous week, but nevertheless they were sent out to the German Club premises on the instructions of Evans to take a final reading, consequent upon his having been told by Kok that Kok's account with Baral was to be closed.	When Crooks alighted from the truck and went to the cylinder, he found the gas valve at the cylinder head turned off.	He gave evidence that the lid was on the ground, but I do not accept his evidence in this regard.	Having found the valve turned off he turned it on. He said he thought somebody had been playing a prank and
that when he found gas cylinders turned off he had been instructed to turn them on.	I do not accept his evidence in this regard.	Crooks had been in the employ of Boral for only a short time and was very inexperienced and I think there must have been some misunderstanding on his part.	I accept Evans' evidence, and common sense dictates that not only is such a course fraught with danger and silly in the sense of being haphazard, but in the very least it should only be done after checking the likely consequences of doing so.

The inexperience of Crooks is not only evident by what he did, but by the fact that, as the expert evidence, which I accept, indicates, where a gas supply is turned on in to an open gas line, the gas rushes along the line to its point of escape in such manner to make a noise indicative to anyone of experience that the line is open and in an unsafe condition.		Crooks told Mittermier, his superior, of what he had done.	Mittermier took no steps to reverse Crooks' actions and never reported the matter to Evans.	Mittermier was not called as a witness before me.	He was under a cloud at the time in respect of, amongst other things, sleeping it off on the job.	He was sacked by Boral shortly after the explosion.

At the time of Crooks' actions, the door leading from the main hall of the German Club into the dining area and kitchen was locked.	The kitchen and dining area were
unoccupied.


That afternoon the plaintiff and his grandparents, Mr and Mrs Kruse were present at the German Club.	Kruse was a member of the Club, and he did part-time cleaning work there.	They were seated at a table in the main hall enjoying drinks from the bar.	The plaintiff, then aged 11, smelled gas.	He told his grandfather.	His grandfather went and located the manager, Lutz.		Lutz came back to where the plaintiff and his grandparents were and it became apparent that the gas was coming from the kitchen area.

An internal door through which access to the kitchen was to be had, was locked from the inside.	Lutz decided to gain access to the kitchen and asked the plaintiff to climb through a servery window to unlock the door.		The plaintiff did so.	The plaintiff, Lutz and Kruse went in to the kitchen.		The plaintiff observed the open gas pipe and heard gas rushing out.	Lutz and Kruse looked at the open pipe.
Lutz and Kruse then went outside to turn off the gas cylinder.	The plaintiff remained inside the kitchen.	Lutz and Kruse, having turned the gas cylinder off re-entered the building.

Then there was an explosion.


The explosion occurred in the kitchen some minutes after the plaintiff first entered it.	The explosion was
probably caused - in the sense of being set off - by the cutting in of an electric motor of a fridge or freezer within the kitchen.	The explosion was very severe, as is evident from the photographs of the German Club premises taken by police after the explosion, which show, amongst other things, bowed external masonry walls and the apparent lifting and re-settling of the roof as a consequence.
Expert evidence was given of the force of an LPG gas

explosion, some 70 tons per square meter.


As a consequence of the explosion, the plaintiff was severely injured.	Both Lutz and Mrs Kruse subsequently died of their injuries and burns consequent upon the explosion.
Mr Kruse was severely injured. He survived but died before trial. The witness Mrs Scholl, who at the time was the ex wife of Lutz and who was in the bar area of the Club at the time of the explosion also survived the explosion.

The plaintiff sued the defendants for damages for negligence.	Each defendant sought contribution from the other.	The second defendant issued third party notices against the four third parties, that is, Muggeridge, Abel
Plumbing Pty Ltd, Eckert and The Northern Territory of
I

Australia in respect of the actions of the NT Fire Service. The first defendant sought contribution from all the third parties.	The first, second and fourth third parties sought contribution from all other parties to the action.	Some eight days into the trial, senior counsel for the plaintiff
announced that a settlement of the plaintiff's claims against the defendants had been reached and he was granted leave to withdraw.	Thereafter the questions raised on the contribution notices and third party notices as to apportionment of the liability for the plaintiff's losses proceeded.	I was requested by counsel to make findings of fact and to determine apportionment of liability without making any formal orders at this stage.	Having done so, I was requested to list the matter again for the purposes of making orders consequent upon my findings.	The terms of settlement of the plaintiff's claims against the defendants are presently unknown to me.	I now proceed to deal with the matter of apportionment, ie the question of allocation of legal responsibility for the plaintiff's losses.

The proven facts establish causal negligence against each defendant and against the NT Fire Service.

First, dealing with the German Club, I think it was negligent in a number of respects.	Speaking generally, it was negligent of the German Club not to ensure the safety of the kitchen premises on the day of the explosion.		The German Club was vicariously responsible for the actions of Heilig, Lutz and Runge.	Heilig was a member of the German Club, a NT Fire Service officer and the person deputed by the Club to conduct the Fire Service inspection.	Lutz was the manager/caretaker of the Club, who resided in a caravan adjacent to the Club premises.	Mr Runge was the president
of the German Club.	It was negligent of both Runge and Lutz not to have properly supervised or arranged for the proper supervision of the safe removal of Kok's wok from the kitchen, not to have checked the kitchen properly after its removal and failing to ensure that the wok had been removed safely.	Knowing the wok had been removed and that there was an exposed pipe left in the kitchen, Lutz and Heilig were negligent in failing to plug it or have it plugged or otherwise have it rendered safe.	Lutz was present on Sunday, 14 February when Kok and others were removing equipment from the kitchen.		Lutz knew that Kok was not prepared to accept safety instructions or directions from either himself or Trummer.	Lutz was responsible for the whole of the premises, including the kitchen.	Lutz had been specifically instructed to ensure that Kok removed his equipment in a safe manner, both by Runge on the previous Thursday or Friday, and by Trummer on 14 February.

I am further satisfied in the circumstances of the NT Fire Service inspection that Heilig ought to have alerted the Fire Service officers who attended on the Monday morning that the open pipe was a gas pipe.	Unaccountably on that occasion nothing was said to alert the NT Fire Service officers as to the dangerous situation which confronted them.

As occupier, the German Club owed a duty of care to those upon the premises on the day in question, including
the plaintiff.	The Club was bound to act as a prudent and reasonable occupier would act.	The known presence of gas on the day in question in the kitchen and adjoining areas of the Club rooms constituted a patent danger.	It was negligent of Lutz to have invited the plaintiff to gain entry to the gas affected area through the servery and to have thereafter permitted him to enter and remain in the kitchen.	Instead of having the plaintiff proceed towards the source of danger, the building should have been evacuated, the electric power turned off and the source of gas at the gas bottle turned off.

As to  Baral, it was vicariously  liable for the negligent act of Crooks in turning on the gas without checking as to its consequences.	Baral knew that Kok had closed the account and had no further use of gas, and indeed Crooks and Mittermier were at the premises to take a final reading.	Crooks' action was that of a feckless youth - he was 18 years of age and very inexperienced at the time - and Mittermier's lack of supervision and failure to correct Crooks' action was also negligent.		I am satisfied that no reasonable person in the shoes of Crooks would have turned the gas on in the circumstances or would have turned it on without knowing or appreciating that the gas line had been disconnected and left open.	In the circumstances, it was quite unsafe to turn the gas supply on without enquiring as to the condition of the piping in the kitchen and enquiring as to the reason the supply valve at the top of the gas
bottle was in the 'off' position.


As to the NT Fire Service, I am satisfied that the officers of the Fire Service were negligent at the time of their inspection on the morning of 15 February.	At the time of the inspection, the NT Fire Service Officer Stubbs knew that a wok had recently been removed from the kitchen.	He knew that gas was supplied to the kitchen.	There were before him at the time of his inspection two unplugged pipes in the space where the wok had been and he ought to have known that in all likelihood one was a gas pipe and one was a water pipe.	Even the most superficial of enquiries ought to have revealed that the freshly cut pipe was a gas pipe.
Whilst I accept Mr Roberts' evidence that only a qualified gas fitter could be expected to tell the difference between a water pipe and gas pipe by inspection of the open pipe end itself, the true nature of the pipe could readily have been ascertained by tracing it_ to its source.	The situation confronting the Fire Officers on the morning of 15 February was "highly dangerous", to use Stubbs' own words, and it required the immediate and yet simple action of plugging the pipe.

The pipe to be seen was freshly cut with a hacksaw and it had, to the knowledge of the Fire officers, something to do with a wok that had recently been removed.	It was the first time either Stubbs or Ravenscroft had come across a severed pipe in premises before.	In the circumstances, they
ought to have been more alert than they were to the danger. Stubbs was the principal officer concerned with the inspection, even though Ravenscroft was his superior.	The two had done a joint inspection of other premises earlier that morning and Ravenscroft had a meeting to go to after the inspection of the German Club.	I had the clear impression from Ravenscroft's evidence that the German Club inspection was conducted at a time when he was concentrating more on his anticipated meeting later in the day than on precisely what he was doing at the German Club.

The German Club was licensed under the provisions of s24 of the Liquor Act.	Section 31(1) of the Liquor Act enabled the Liquor Commission to issue licenses on certain conditions.	Condition 13 of the German Club's licence provided that:

"The licensee shall comply with the requirements of the Chief Fire Officer appointed under the Fire Brigades Act and his delegates with respect to the safety of persons and property from harm caused by the fire and shall maintain all equipment, the subject of such requirements, in good order and repair."

Whether at the request of the Liquor Commission or at the request of the German Club, the purpose of Stubbs being on the premises of the German Club on 15 February 1982, was, to report to the Liquor Commission pursuant to the Liquor Act and to consider what was required to comply with certain guidelines that had been published, exhibit T4/15.	Stubbs had power to give a notice under s13(2) of the Fire Brigades Act, as read with s13(2)(A).	In fact he gave a notice,
exhibit Pl3, which omitted to make any mention of the open pipe.

Counsel for the Northern Territory of Australia argued that the NT Fire Service in the circumstances owed no relevant duty of care.	It was said that the requirements for a duty of care are both proximity - the reason why a duty of care is owed in relation to a relevant risk of injury, and foreseeability - the reason why that duty is owed to the plaintiff.	Reference was made to Sutherland Shire Council v Hayman (1985) 157 CLR 424.	It was submitted that reliance was an important factor in establishing proximity in actions against public authorities which had not by positive conduct created or contributed to the relevant risk or injury but which have statutory powers, the exercise of which could have protected the plaintiff from the risk.

It was submitted in the present case it had not been established that either defendant relied on the inspection to prevent the relevant risk of injury, let alone any evidence of reliance by the plaintiff on anything done, said, or omitted to be done or said by the NT Fire Service. It was further argued that given the purpose of the inspection, ie for Liquor Act purposes, even if in fact there had been reliance, either general or specific, such reliance would not be reasonable.	It was further submitted that it was not foreseeable to a reasonable person in
Stubbs' position that Crooks would act as he did, or that the plaintiff would enter a gas filled room in the manner he did.

I do not accept these submissions.	The risk of explosion is the relevant foreseeable event - or to put it more accurately, perhaps, it is the foreseeability of risk of injury from explosion that is relevant.

At the time of the inspection, the Northern Territory Fire Service was exercising a power under the Fire Brigades Act.	Pursuant to s13(2) a notice can be given where danger arises from the state of repair of a building or the arrangement or condition of contents of inflammable matter on the premises.	In exercising such a power as Stubbs and Ravenscroft did, general reliance upon non-negligent performance is sufficient to give rise to a duty of care, particularly where there is a risk of physical injury.	The ordinary principles of negligence apply to a public authority once a duty is found to exist.	This is not a case of non-feasance.	Here the power was exercised and it was exercised carelessly.	Proximity existed both in time and place.		As senior counsel for the third parties, Muggeridge and Abel Plumbing Pty Ltd, submitted, the important feature of Sutherland Shire Council v Hayman, supra, was that the Council did not inspect the footings when it inspected the super-structure of the house and it thus became necessary for the court to decide that in order for there to be a duty
upon the Council to inspect the footings and with care, the plaintiff had to prove specific reliance on the Council's exercise of the power to inspect the footings.

Stubbs gave evidence that he was there to look for anything untoward in relation to fire safety generally, and it is no answer to say that the inspection was being done for the purposes of the Liquor Licensing Commission.	In exercising its power to inspect, the NT Fire Service not only inspected the premises generally, but specifically inspected and looked at the pipe in question.	As I have said, insufficient enquiry was made of Heilig at the time and prudent fire officers confronted for the first time with a freshly cut open pipe in the kitchen of licensed premises ought to have been alerted and might readily have ascertained that it was in fact an open gas pipe.	If the NT Fire Service's officers had acted properly the German Club would have responded and arranged for the pipe to be plugged.	The NT Fire Service in the circumstances of this case was negligent.

The negligence of the German Club was a cause of the plaintiff's injuries.	The negligence of Boral was a cause of the plaintiff's injuries.	The negligence of the NT Fire Service was a cause of the plaintiff's injuries.

I turn to the question of the liability, if any, of the third parties Muggeridge, Abel Plumbing Pty Ltd and Eckert.
What is complained of against these third parties is Eckert's failure to install a gas cock in the gas line he fitted to the wok at the time of its installation, and a failure thereafter to either install such a gas cock or require Baral to make such provision.

Any duty of care must be looked at in the context of the contract between Boral and Abel Plumbing Pty Ltd and the relationship between these third parties and Baral.	Abel Plumbing Pty Ltd was engaged to install the wok and necessary pipes and fittings.	The evidence shows that the normal prudent, wise practice in gas fitting is to include a gas cock in the line.	Such was laid down in clause 7.11.6 of the Gas Installation Code previously referred to and was the expert view of the witnesses Peace and Roberts.	Both Muggeridge and Eckert agreed with this evidence.	Because of the unavailability of gas cocks, Eckert did the job in so far as he was able to and, as I have said, he informed Evans of Baral about the outstanding matter of the provision of a gas cock.	In those circumstances there is no breach of any duty of care by Eckert.

The position of Abel Plumbing Pty Ltd is much the same, being satisfied as I am that Muggeridge also informed Evans that a gas cock had not been fitted because they were not available.

I am also satisfied that in the event that I am wrong,
and if there was a breach of duty of care on the part of Eckert and Abel Plumbing Pty Ltd and Muggeridge, or any of them, that there was an effective break in the chain of causation.

The action of Kok in cutting the pipe was unreasonable and unlikely in the circumstances.	Kok's intervening action of cutting the pipe was in the ordinary course of things not a likely consequence of any negligence on the part of these third parties.	When Eckert installed the wok he connected the gas line to the wok with a nut.		Had a gas cock been installed, it would have been underneath the wok, that is, on the line at a point between where Kok cut it and the inlet of the wok.	Kok was in a hurry to leave the premises, would not take directions from anyone other than Runge, who was not present at the time, and in all likelihood, on the balance of probabilities, would have cut the pipe where he did in any event.	Kok chose not to unscrew the nut connecting the pipe to the wok.	There is no reason to suppose he would have done other than he did in the event that a gas cock had been installed.		Kok had paid for the installation and in the event of a gas cock being installed, the probabilities are he would have removed it and kept it for his own purposes any way, if he thought about the matter at all.

For the purposes of the law of negligence, the question of causation arises in the context of the attribution of
fault or responsibility where an identified negligent act or omission of the defendant was so connected with the plaintiff's loss or injury that, as a matter of ordinary common sense and experience, it should be regarded as the cause of it.	The 'but for' test is a useful aid but not an exclusive test in determining whether something is properly to be seen as an effective cause.	See March v Stramare (E & MH) Pty Ltd (1990-91)	171 CLR 506 particularly at 522 per Deane J.

The duty that was placed upon the third parties was to provide a safe gas connection.	The gas connection as installed was safe.		Ordinarily prudent practice would have included the installation of a gas cock for the purposes of maintenance and servicing of the equipment.	This was the evidence of the experts Roberts and Peace, and both Muggeridge and Eckert.	When Kok cut the pipe where he did, he would have removed any gas cock that had been inserted. If the gas cock was negligently omitted from the gas line this circumstance nevertheless played no part in the happening of this incident.	Even if these third parties were negligent, on the balance of probabilities, Kok would have done exactly what he did, irrespective of any such negligence, and in these circumstances no liability can be fixed to them.	Kok had employed Boral to install the wok. In such circumstances, it could reasonably be expected that he would arrange for a plumber or gas fitter to disconnect the installation.	It was not reasonably foreseeable to
anyone other than possibly the German Club that he would undertake the job himself.

I acquit Muggeridge, Abel Plumbing Pty Ltd and Eckert from any liability for the gas explosion or the plaintiff's injuries.

In the course of the hearing, the second defendant tendered certain interrogatories administered by the plaintiff to the first defendant and the first defendant's answers thereto.	The first defendant objected to the tender.	I have considered the interrogatories and answers and am able to say that the conclusions I have reached in this matter would be the same whether the interrogatories and answers are admitted into evidence or not.	This being so, it is unnecessary to decide the question of admissibility of the interrogatories and answers tendered and whether a party other than an interrogating party can use interrogatories and answers in this way.

To sum up, then, the plaintiff's losses were caused by a cocktail of carelessness.	My task is to apportion the respective legal liability of the German Club, Boral and the NT Fire Service, each of which was negligent and each of which by negligence contributed to the plaintiff's losses.
Boral must bear the greatest proportion of blame.	It was a gas supplier whose business was gas.	It knew the properties and propensities of gas.	It was responsible for the
irresponsible act of turning on a gas valve without checking the consequences of doing so.	The German Club is vicariously responsible for Lutz's actions in exposing the plaintiff to a patently dangerous situation and for not properly supervising Kok's removal of the wok and not becoming aware of the open gas pipe and rendering it safe.
The German Club was no expert in matters pertaining to gas
or fire and is not vicariously responsible for Kok's actions.	The NT Fire Service is responsible for carelessly inspecting the kitchen and failing to heed an open gas pipe that was seen there.	Fire and the risk of fire was the business of the NT Fire Service.

I apportion legal liability for the plaintiff's losses as follows:	the German Club 20%; Baral 70%;	The Northern Territory of Australia (the NT Fire Service) 10%.

I shall hear the parties as to the orders that should be made and as to costs.

