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REASONS FOR RULING
(Delivered 23 December 1992)

The accused was charged with unlawfully assaulting a Mrs Thomas with intent to have carnal knowledge of her and with the circumstance of aggravation that he thereby had carnal knowledge of her, contrary to ss192(1) and (4) of the Criminal Code. The accused pleaded not guilty. A challenge was made to the admissibility of two  confessional statements made by the accused to the police on 22 February 1992, on the grounds that those confessions were not voluntary. Alternatively, it was submitted that I should exclude those confessions in the exercise of my discretion.

A voir dire hearing was conducted pursuant to s26L of the Evidence Act, at the conclusion of which I ruled that the confessions were both admissible, having being proven  by the Crown on the balance of probabilities to be voluntary.  I further ruled that I was not satisfied that there were  any grounds upon which I should properly exercise any discretion which I had to exclude any part of either conversation. At that time I indicated to counsel that I would provide written reasons for my ruling at a later  time. I now provide those reasons.
--

--

It is necessary to briefly outline the nature of the case which the Crown alleged against the accused. The Crown alleged that the offence occurred late on the evening of 20 February in a cleaner's storeroom adjacent to the womens' toilet off the Sportsmans Bar in the Nightcliff Hotel. Immediately preceding the alleged offence, the accused and the victim had been drinking for some time together. The precise time is not exactly known. The prosecution allege that the victim went to go to the toilet. The accused followed the victim into the corridor leading to the toilet and physically forced her into the storeroom and onto the floor of the storeroom and had sexual intercourse with her there without her consent.

Following that incident the parties returned to the bar. There was a difference between the prosecution and the defence as to the precise sequence and the precise  movements of the accused and the victim, but it was common ground that the victim made a complaint of rape to a
barmaid	in the	bar,	that left the hotel premises, the investigation begun.
 the	accused	shortly	thereafter that the police were called and

When the police arrived at the hotel, they obtained from the victim a description of the person whom she alleged had raped her. She was unable to provide the accused's name.
She did, offender Hostel.
 however, tell the police  where she believed	the was	staying,	which	was	at	the	Daisy	Yarmirr

The interviews which are the subject of challenge were conducted by Detective Senior Constable Anne Moseley in the presence of Detective Senior Constable A Pusterla on Saturday 22 February 1992. Det Moseley first became involved in the matter on Friday 21 February 1992 when she took a statement from the victim. From that statement she was given a description of the offender and she also had a
description of a similar nature from the barmaid to whom  the complaint had been made. On the Friday morning, she and Det Pusterla went to the Daisy Yarmirr Hostel and spoke to the manager who told the police that the description fitted the accused. Inquiries with the manager revealed that the accused was not present at the Daisy Yarmirr  Hostel that day and consequently Det Moseley and Det Pusterla returned to the Daisy Yarmirr Hostel on Saturday morning,  22 February 1992, at 9.00am in order to speak to the accused. Det Moseley introduced herself and Det Pusterla to the accused and told the accused that they were investigating a complaint of a sexual assault at the Nightcliff Hotel and that they wished to speak to him about that. The accused  was asked if he was prepared to come back to Berrimah with them to which he said he was. The accused was asked if he wanted someone to come with him. The accused nominated a person who was also staying at the Hostel, but that person indicated that he did not wish to become involved. The accused then nominated another Aboriginal person  by the name of Leo Milliken. Inquiries were made to locate Mr Milliken, who agreed to act as prisoner's friend. Thereafter, the accused and Mr Milliken, together with the detectives, returned to Police Headquarters Berrimah  and the accused and Mr Milliken were seated in an  interview room off the CIB office. By this time it was approximately
9. 40am. At that time Det Moseley had a conversation with the accused in the presence of Det Pusterla and Leo Milliken. During the course of that conversation  Det Moseley made rough notes of the conversation - which lasted approximately ten minutes. After that conversation, Det Moseley and Det Pusterla made arrangements to conduct a recorded interview with the accused which in fact commenced at about midday. In the meantime, refreshment was provided to the accused and to Leo Milliken, cigarettes  were provided to them and a meal was ordered for them. Also, during this interval, Det Moseley and Det Pusterla together made  a  more accurate  set  of  notes  which recorded  that
conversation. The notes were made in Det Pusterla's handwriting, but the evidence was that they made the notes together.

The conversation as recorded in the notes began by asking the accused what he did on the Thursday. The accused gave  an account of going to the bar of the Nightcliff  Hotel where he met a woman sitting by herself, purchased her a drink and had a conversation with her about  their respective relatives and country. It is to be noted that both the accused and the victim are full blood Aboriginal Australians. The accused said that he knew Mrs Thomas was drunk, that she asked him to help her go to the toilet,  that he took her into the toilet, waited outside for about half an hour and then knocked on the door. Receiving no answer, and thinking that maybe she had fallen asleep, he opened the door, found her sitting on the toilet, took her out of the toilet and brought her back into the bar and purchased a round of drinks for himself and for Mrs Thomas when she accused him of raping her. He said that he denied doing any such thing and that when Mrs Thomas made her complaint to the barmaid he left the hotel and returned to the Daisy Yarmirr Hostel. Det Moseley then said that she explained to the accused that Mrs Thomas had alleged that she had met the accused at the hotel that night and after they were talking together for a while the accused followed Mrs Thomas into the toilet, grabbed her and pushed her down onto the floor and had sex with her. Mrs Thomas said that that happened in the little room off the ladies toilets.  The accused then said that he didn't have sex with her. The following conversation then took place:
"Moseley: Janice has told us I  beg your  pardon. Janet has told us that you did have sex with her. She has given me a statement about what happened that night, she is sure it  happened.

Accused: I can't remember if I had sex with her, I  was a bit drunk.
Moseley: Freddie I want to ask you some  more  questions about this. But you don't have to talk to us if you don't want to. Do you understand that?
Accused:	I know that.
Moseley: If you do talk to us, Freddie, what you say will be written down and we might later show it to the court, do you understand that?"
Accused:	Yeah, I know.
Moseley:	Do you want to talk to us about this? Accused:	Yeah, I remember now.
Pusterla: What do you remember now?

Accused: I took her in the toilet, she was asking me for help. I said: 'May I have a sex with you?' She said: 'No, no, no.' I said: 'Please.' She didn't say anything  more and we had a sex then. When we came out she was saying: 'You rape me.'

Moseley: Did she tell you that you could have  sex  with her?

Accused: Before when I ask her - when I ask her for company I ask her for sex and she said: 'Later on, not here.'

Moseley: When you were in the toilet, did she say you could have sex with her?
Accused:	No, but she relax on me when I grab her. Moseley:	Did she call out?
Accused: Only one time call out and I thought  better do it more quickly.

Moseley: Freddie, we want to do - what we want to do  is record an interview with you on tape and ask you questions about this. It will be recorded on video and audio tape. Will you talk to us on the tape?
Accused:	Yes.
Moseley: We just have to organise a few things first. You and Leo can sit here while we arrange it. Before we leave you I must tell you that you are under arrest for rape and that you can't leave here now. Do you understand
that? Accused:	Yes."

At the beginning of the tape recorded interview Det Moseley asked Mr Milliken his full name and where he lived and  where he came from, to which appropriate responses were given. Det Moseley then had the following exchange with Mr Milliken:
"Moseley: Can you - do you know why you're here today at the Police Station?
Milliken: Yeah.
Moseley:	Can you tell me why you're here? Milliken: I'm here for Fred.
Moseley:	For Fred. Did Fred ask you to come? Milliken: Yeah.
Moseley:	To the police station. And you were happy to do that?
Milliken: Yeah

Moseley: All right. If during the interview,  Fred, you want to talk to Leo about something, you can do that. Do you understand that?
Milliken: Yeah.
Moseley: You can talk together if you want. You can talk in your own language or in English. But you're allowed to talk together if you want to, okay?
Milliken: Yeah, I know."

Moseley then proceeded to ask the accused a number of questions concerning his understanding of the fact that the interview was being video taped as well as tape recorded, that he would be provided with a notice for his solicitor, that the purpose of the interview was to ask him some questions about what Janet Thomas had told the police that had happened on Thursday night at the Nightcliff Hotel, that the police had been told that the accused had had sex
with Janet Thomas against her will, and that that was the subject that they wished to talk to him about. The accused was then asked a number of questions concerning his date  and place of birth, his address, where he had come from, whether he was employed, what schooling he had had, whether he could read and write English, and whether he could understand the police when they spoke to him. The accused said that he came from Oenpelli, he was born on 26 November 1950 at Oenpelli, he was unemployed at the moment, he was educated to about grade 4, he went to school  at Oenpelli, he could read and write English a little bit, and he said that he was able to understand the police when they spoke  to him. The accused was informed that he was under arrest and not free to go. At this stage, Det Moseley administered a caution to the accused, who was asked whether he understood it. The accused said that he understood. He was then asked to explain the caution in his own words:
"Moseley: Can you explain that to me in your  own words?

Accused: You mean explain that - ah - matter of the problems or ...
Moseley:	Sorry.
Pusterla: Not the matter of the problems. We just want you to explain now that you understand that you don't have to talk if you don't want to.
Accused:	Oh, yeah. Pusterla: What does that
Accused: Well, I guess I don't understand, well, I don't have to talk. If I - I understand they you know situation whatever I can explain it
- what's - what's been happening.
Moseley:	And if you want to talk to us, you can? Accused:	Yes.
Moseley: And if you don't want to talk, if you don't want to answer questions you don't have to.
Accused:	I don't have to.
Moseley:	Okay. And what will happen if you do talk?
Where do the words go?
Accused:	In the tapes.
Moseley:		Alright.	And	what	might	happen	to	those tapes later on?
Accused:	Listened to - what it is - court."

Det Moseley then explained that Det Pusterla would read the notes of the conversation which had occurred between the police and the accused in the interview earlier that morning. She said:
"I would like him to read them out to you and you can listen and if you tell us at the end if they're - they're right or not, if that's what we talked about before?"

Det Pusterla then read the notes out.
When that was completed, Det Moseley said:
"Moseley: Freddie, as I said, they were the notes that we wrote down when we talked before in the other room. Are you - do you agree that they are what we said before - that they're the words that we spoke when we were in the  other room?

Accused: Yes them - ah - I'11 agree that, first see because I couldn't remember and after that I agree that other one.
Moseley:	Yeah.

Accused:	What I told you, because I - I asked for - asked for it and she said: 'Yes, later on.'

Moseley: Yeah, okay. We'll get onto to that in just a moment. What I want to know is what we've written down here - are they the words we spoke about in the other room; are they the words I said to you?
Accused:	Yep.
Moseley:	And you said to us. Accused:	Yes.
Moseley:	Like Detective Pusterla read out?
Accused:	In the other interview room? Moseley:	Yeah.
Accused:	Yeah.

Moseley: Are you happy that we've written them down properly?
Accused:	Yeah.
Moseley:	These are the right words?
Pusterla: These are the true words from when we spoke?
Accused:	Yeah, we spoke in that other interview room.
Moseley: Okay, what I'd like to do, Freddie, is - if you're happy that they are the right words - will you sign these pages to say that they are the right words? You don't have to sign them if you don't want to, but  if you want to you can sign them to say that they're the right words that we wrote down.

Accused: But, what I think - what I think is - the first one that I made a mistake, first up, because I couldn't remember properly.

Moseley: Yeah, yeah, I understand what you're getting at that you say now that you made a mistake first and then you remembered later. That's okay and in a minute we'll go into that and you can explain that a bit more. But I just want to know now if you want to sign these. sign these pages to say that they are the right words that we talked about before. That's what's written down here, is what we talked about before.
Accused:	Yeah.
Moseley:	Will you sign these pages? Accused:	Yeah.
Moseley: Are you happy to do that. You don't have to  if you don't want to. But if you want to you can sign these pages.
Accused:	I can sign it.
Moseley: Alright. Just if you can sign down  the  bottom of each page please."

At that stage the accused signed each page of the notes and
when	that	was	attended	to	the	interview	continued	about what had happened on the day in question.
At the conclusion of the interview the accused was asked if he wanted to say anything else, to which he said: "No." The following exchange then occurred:
"Moseley: Okay. Um - are you happy with the way we've done this interview? Did you answer your questions because did you answer  my questions because you wanted to?
Accused:	Yeah.
Moseley:	We did't threaten you or promise you -- Accused:	No.
Moseley: in any way to make  you  answer  the questions?
Accused:	No.
Moseley: All right. As I said before  we'11 -  I'11 give you a copy of the tapes that we've used when we've finished. This here is the notice that  I  told you about before for yourself  and for your solicitor, all right. Leo you happy with the way we've treated Fred ---
Milliken: Yes. Moseley:	--- today? Milliken: Hmmm."
The interview then concluded at 12.56pm.

During the course of voir dire
played. The accused appeared to
 hearing be very
 the video tape was relaxed during the
record	of	interview.	From
 time	to
 time	he	smoked
cigarettes. There was nothing to indicate that the accused was in any way apprehensive. Moreover he demonstrated a  very good command of the English language and seemed to me to be very anxious to tell his own story to the police.

on one occasion during the course of the record  of interview the following exchange occurred:
"Moseley: And - but while you were having sex did she say anything?
Accused:	No we both were quiet. Moseley:	Okay.
Accused:	Didn't say anything.

Moseley: Fred, I've been told that - um - while you were having sex Janet called out for help.  Do you want to say anything about that?
Accused:	No.

Moseley: Do - no you don't want to say  anything  or no?

Accused: Well I don't want to say anything about that because ---

Moseley: Well that's all right. If you don't want to you don't - you don't have to explain why. That's all right."

The accused did not give evidence and no evidence  was called on behalf of the accused.

Mr Somerville, on behalf of the accused, submitted that whilst the accused was not overborne or farced  in any way to speak to the police, it had not been demonstrated that the accused properly understood his right of silence and therefore voluntariness had not been proven.

The first point to be considered is that no caution was administered immediately to the accused at the beginning of the first interview. However, it is clear from the evidence of Det Moseley, which I accept, that at that stage, whilst she was suspicious that the accused may have committed an offence, she did not have at that stage reasonable grounds to believe that he had committed an offence. I do not therefore think that any criticism could be directed to the police for delaying the administering of the caution until the time when it was in fact administered.
The next matter to be considered is the question of the caution itself. Reliance was placed by Mr Somerville on the R v Anunga & Ors (1976) 11 ALR 412. I am satisfied that the accused did understand the caution that was administered to him in both interviews. As I have said before, he had a  very good understanding of the English language and, although it could not be said that he is as fluent in English as the average white man of English decent, and also, although it is apparent that from time to time during the record of interview the accused seemed to misunderstand some questions that were put to him, I am satisfied that he understood his right of silence and that in the free exercise of his choice to speak or to remain silent  he chose to speak. It is to be noted that on one occasion he declined to answer a question put by the police. It is  clear that he understood, during the recorded record of interview, that the tapes might be played in court and that he did not have to answer questions if he did not want to. There were no occasions that I was able to discern, during the process of the interviews, that he seemed to be unable to express himself. Furthermore, there was evidence before me that he had been previously convicted of a similar  charge and was represented both at committal and  before this court; so it could not be said that he was unfamiliar with the police or the courts, although I cannot infer from the mere fact of a conviction that he had been interviewed by the police previously and had on that  occasion understood the caution. Unlike the case of R v Ninnal (reasons for ruling delivered 16/9/92), where I was not satisfied that the accused understood his right of silence because of the nature of the answers that he gave in response to the caution when it was administered to him, in this case I am satisfied that the accused was aware of his right of silence and chose to speak in the exercise of his free choice.
--

--

Likewise, I am satisfied that he understood that he did not have to confirm with the police the substance of the conversation that had been recorded in the notes; and that he did not have to sign the notes if he did not choose to  do so. Bearing in mind that I am satisfied that he also understood that the process of signing the notes was being video taped, and that the video tape may be used  in evidence against him, I am satisfied that at the time he signed the notes he did so voluntarily.

I turn now to consider the matters going to the exercise of my discretion. It was submitted by Mr Somerville that an interpreter should have been available to the accused in accordance with rule 1 of the Anunga Rules. In fact, a prisoner's friend was provided, the friend was the person chosen by the accused, and from time to time during the video recorded interview it is apparent that the accused and the prisoner's friend conversed with each other in Aboriginal language. In any event, I do not consider that the presence of an interpreter was necessary. The accused had a good practical understanding of the English language, the concepts which were discussed between him and the police were discussed in relatively simple language, and I do not consider that, bearing in mind the lack of formal education of the accused and the level of his understanding of the English language, he was at any disadvantage in respect of the investigation in comparison with other members of the general Australian community. As Kearney J observed in Jimmy Butler (IP 1) (1991) 57 A Crim R 451 at
455 the Anunga Rules were designed to ensure that there was no disadvantage due to language or other difficulties arising from membership of the Aboriginal race. I am satisfied that there was no breach of rule number one.

Next, it was submitted that there was a breach of rule number two which related to the requirement for there to be a prisoner's friend present during the interview, being
someone in whom the Aboriginal has confidence and by whom  he will feel supported. However, it is to be borne in mind that the choice of the prisoner's friend is for the suspect alone, not for the police, and Mr Milliken was acknowledged to be the accused's choice, albeit  not his first choice. The evidence is also clear that the accused's first choice was not willing to participate. It was suggested that there was no evidence that the friend understood his role. It is true that the role was not explained to the friend, except at the beginning of the recorded record of interview, but I gained the impression that both the accused and Mr Milliken well understood the role of the prisoner's friend. Indeed, the prisoner's friend assisted the accused on a number of occasions, both in helping him to recall some events about which he apparently also had information as well  as in other ways. Whatever else might be said about Mr Milliken,  I do not think it can be said that he was no more than a piece of furniture. My impression was that Mr Milliken well understood what was going on in the interview, well understood that he could discuss  matters with the accused if the accused wished him to, and had a general understanding of what his purpose was.

Next, it was suggested that rule number three was not complied with when administering the caution. It is not essential that in administering the caution to  an Aboriginal that in every case the caution must  be put to the Aboriginal phrase by phrase. In cases where the Aboriginal had a good command of English  it is sufficient if the caution is administered in simple English and if, at the end of it, the accused is asked if he understood and could repeat in his own words the substance of the caution. Obviously it is preferable for the use of leading questions to be avoided, but if, at the end of the day, it is clear that the suspect did understand the nature of the caution, the purpose of rule three will have been achieved. I am satisfied that this occurred in this case.
Next it was suggested that the police had failed to comply with General Order Ql of the Police General Orders, which requires that all interviews with suspects that are conducted at police stations where electronic recording facilities are available, will be recorded electronically. It was submitted that once the stage had  been reached during the first interview that the police found it necessary to administer a caution to the accused, the interview should then have ceased until such time as the interview could be conducted electronically. Instead, a few further questions were asked at this stage and  some damaging admissions obtained. The evidence before me was that there were two interview rooms at Police Headquarters Berrimah at that stage. There was no evidence that those rooms were then occupied and no evidence that they were unavailable to be then used, and no evidence  that the police had made enquiries to ascertain whether they were available for use. It was submitted that as a matter of public policy, the admissions contained in the first record of interview ought therefore to be excluded. As against that, I have borne in mind that the police did read back  the admissions to the accused during an electronically recorded record of interview, that the accused was then given an opportunity to the deny the accuracy of the record and that in any event it was never suggested that the conversation as then recorded by the police officers in their notes was not in fact a reasonably accurate record of what in fact was said. I am not satisfied that there was  any deliberate flouting of General Order Ql by the police.  I am not satisfied that there is any basis on which I  could, in the exercise of my discretion, exclude the evidence on this basis, but in any event, bearing in mind the seriousness of the charge, and all of  the circumstances, I would not have exercised any discretion which I may have had.
Finally, it was suggested there was a breach of standing Order Q2.13 of the Police Commissioner's General Orders which requires a prisoner's friend to be invited to sign as a witness all records of interview at which he or she was present. It is to be noted that the police did not invite  Mr Milliken to sign the notes, but in my view, bearing in mind that the signing of the notes was electronically recorded, it would seem that there would be little point to that exercise. In my view that General Order is there for the purpose of assisting the police in proof of the voluntary signing of the notes, rather than for the protection of accused persons; but, be that as it may, the fact that the signing was recorded on video tape satisfies me that there would be no basis for the exercise of my discretion to exclude any part of the interviews on that basis. Some reliance was placed by Mr Somerville on the judgment of Martin Jin   Anderson (1991) 57 A Crim R 143  at
149 where his Honour referred to the well known decisions  of the High  Court  in Williams v The Queen  (1986) 161  CLR
278 and Cleland v The Queen (1982) 151 CLR 1 which discuss the discretionary power of a judge to exclude evidence on the ground of public policy. However, in this case I do not consider that there was any improper conduct or illegal conduct on the part of the police; but even if there were, the conduct in failing to technically comply with the General Orders was so slight, that it would not be a proper exercise of my discretion to exclude any part of  the records on that ground, bearing in mind the other matters  to which I have referred including the lack of any deliberate impropriety, the seriousness of the charge and the fact that, in any event, what took place was in fact recorded or, at least, confirmed in a quite proper manner during the video record of interview.

