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This is an appeal from a decision of a Magistrate in the Court of Summary Jurisdiction following conviction under the provisions of the Northern Territory Dog Act.

On 27 April 1993, I indicated that I upheld the appeal, though not on the ground set out in the appellant/ defendant's notice of appeal. I also awarded $60 in costs to the appellant/defendant. At that time,  I  indicated that I would give written reasons at a later time. I now publish those reasons.

On 18 December 1992 the appellant/defendant, John Kuiper, entered a plea of Not Guilty to a charge that:

On the 16th day of November 1991 within the municipality of Palmerston in the Northern Territory of Australia, John Kuiper, hereinafter called the appellant/ defendant, of 3 Antares Court Woodroffe Palmerston in the said Territory did, subject to the Northern Territory Dog Act, not being a manager of a pound or prescribed refuge  or a Registrar, knowingly keep an unregistered dog to wit,
a female Terrier type dog, being more than three months old contrary to the aforementioned Dog Act.

On 24 December 1992 the learned Magistrate convicted the appellant/defendant of the offence and imposed a fine of $75 in default 2 days imprisonment and imposed costs of
$485 allowing 6 months to pay.

The ground of the appeal was that:

"The	evidence	of	the	tape	recording	should	be inadmissible."

This refers to a tape recording of a conversation between the appellant/defendant and a Mr Richardson, an inspector under the Dog Act for the Palmerston Town Council on 16 November 1991.

At the commencement of hearing this appeal Mr Kuiper confirmed this was the only ground of his appeal.

The relevant provision of the now repealed Dog Act is section 33(1) which states:

IISubject to this Act, no person other than the manager of a pound or prescribed refuge or a Registrar shall knowingly keep an unregistered dog which is more than 3 months old."

Mr	Withnall	drew	the	courts	attention	to	the provisions of section 5(2) of the Dog Act which states:

" (2)  A reference in this Act to the owner of a dog includes a reference to -
	the. person for the time being under whose control the dog is; and

( b) the occupier of the house or premises or part of the house or premises where the dog is ordinarily kept."
Evidence was given for the respondent/complainant in the Court of Summary Jurisdiction by Mr Richardson. The transcript of evidence at page 4 indicates Mr Richardson gave evidence in cross examination as follows:

"QUESTION Did you record the conversation with Mr Kuiper you've been referring to?

ANSWER Yes, sir. When I went into Mr Laxon's place I activated a micro-cassette recorder, I timed and dated it, and I had not turned it off when  I left the property.

QUESTION Does that tape still exist if you  were called upon to produce it?

ANSWER Yes sir, it's before me. the llth.11
 Dated the 16th of

The respondent/complainant did not seek . to have the taped record of conversation admitted into evidence.

During Mr Kuiper's cross examination of Mr Richardson at page 16 of the transcript of evidence before the  learned Magistrate, appears the following exchange between the Magistrate, Mr Withnall, counsel for the respondent/ complainant and Mr Kuiper:

"HIS WO SHIP:	All right, well we'll hear you on that matter later then.	Right, play the tape.

MR WITHNALL: As long as we're all ad idem, Your Worship, as I understand it, it's Mr Kuiper who is requesting this to be played as part of his cross-examination.

HIS WORSHIP:
see it. Kuiper?
 Yes, that's right.	That's the way I And that's the way it is, isn't it, Mr

MR KUIPER:	Yes."

There then follows a further exchange in which Mr Kuiper indicated just where he wanted the tape to commence as the tape also contained a conversation between Mr Richardson and Mr Paul Laxen who is Mr Kuiper's next door neighbour about another matter.


The tape recorded conversation was then played to the court.

At page 27 of the transcript Mr Withnall tendered the audio tape which became Exhibit 1. Together with the audio tape the Magistrate received Mr Richardson's affidavit which was a transcript of the audio tape to use as an aide memoir.

From a transcript of the proceedings on 18 December 1992 it is clear that the Palmerston Town Council did not seek to have the audio tape admitted as evidence but proposed to rely entirely on the oral evidence of Mr Richardson, given to the court as to his observations on
16 November 1991, a conversation he had with Mr Kuiper on that date and the result of searches Mr Richardson made of Council records. The tape was played in court at the request of the appellant/defendant. The appellant/ defendant cannot complain because the Magistrate did as he requested and listened to the tape.

It appears the reason the tape recorder was on was because Mr Richardson had not switched it off after conducting a formal conversation with Mr Paul Laxon about another matter. At the conclusion of the conversation with Mr Laxen, Mr Richardson had a conversation with Mr Kuiper outside Mr Laxen's premises and this conversation was also recorded on tape.

It is perhaps unfortunate for Mr Kuiper that he requested the Magistrate to listen to the tape. However, the Magistrate, having listened to the tape, is in exactly the same position as a Magistrate who is required to read through a Record of Interview in order to determine its admissibility. Having found it to be-inadmissible he then must consider whether there is other evidence sufficient to find the offence proved beyond reasonable doubt.
In his reasons for decision dated 24 December 1992, the Magistrate states the evidence on the audio tape is not admissible. He then proceeded to consider the other evidence.

Clearly the audio tape is not admissible. Mr Kuiper was not warned he was being taped, there was no caution given. Mr Kuiper's right to silence was not explained nor were the consequences of such a conversation explained to him. This is no doubt why the respondent/complainant did not seek to have the audio tape admitted into evidence
before	the		Magistrate. complainant	attempt to lead
 Nor	did evidence
 the	respondent/ from Mr Richardson
concerning admissions made to him by the appellant/ defendant, until after the appellant/defendant himself had requested that the audio tape be played in court.

The Magistrate was aware that the tape· recording of the appellant/defendant's conversation with Mr Richardson
on 16 November 1991 was  not admissible		as refer	to	the	following	passage	from	the
 evidence.	I Magistrate's
reasons for decision dated 24 December 1992 as appears on page 58:

"  The question then arose as to the admissibility of those conversations taped by Mr Richardson, knowingly taped by him, unknown to Mr Kuiper, and with no warning. There had been a warning given to the man earlier - the tape was played, and there was a sufficient indication by Mr Richardson of a suspicion that the other man was committing an offence under the Dog Act - a short warning of the usual type, which makes confessions and admissions voluntary under the Evidence Act. None of that was proffered to Mr Kuiper and he made a point of that.
a
That being so, one would be chary at receiving the evidence of Mr Richardson based on the tapes, but the fact that of course Mr Kuiper in his evidence gives  slightly different version, but nevertheless a version which accords with Mr Richardson's evidence.
So	on	the	one	hand,	I	would receiving those admissions; the right not	explained	to		Mr		Kuiper.		The incriminate himself was not explained
 be chary in to silence was right not to to him, and if
it  was  to  form  the  basis  of  a prosecution  then  either  the vo.luntariness  provisions  of  · the  Evidence  Act would not have been complied with,  nor possibly would it have been received in the exercise of  discretion  because of unfairness.

However Mr Kuiper's defence and his own evidence traverses  much,  if   not   all,   of  exactly   the   things that  were  said  on  the  tape,  and  for   that   reason, though  I  would  reject  it,   there   is   other   evidence which  comes  before  the  court   in   a   perfectly legitimate  and relevant  manner  which  establishes  that the  facts  which  were  gathered  by  the   recording   were in fact a truthful and accurate indication of  what transpired on that day. So on the one hand,  I  would  reject the evidence,  but  on  the  other  hand,  the evidence gets let in by Mr Kuiper himself."


The	appellant/defendant	himself	gave	extensive evidence before the Magistrate.

The Magistrate clearly noted  that  the  audio  tape  and the	conversation	with Mr		Richardson	were	not	admissible. However,	the		Magistrate	found	the	offence		proved	on	the basis of other evidence that wasrelevant and admissible, namely, the	evidence of Mr  Kuiper to the	court.

Accordingly,  I  agree  with  the  appellant/defendant  in that the evidence of the tape  r.ecording  is  inadmissible. However,  a  reading  of  the  proceedings  before  the Magistrates  Court   and   the   Magistrate's   reasons   for decision make it clear that the Magistrate convicted the appellant/defendant  on  the  basis  of  his   own   evidence   to the court and not upon any inadmissible evidence.

On	the	ground	of	appeal	as	lodged	by Mr	Kuiper	I would dismiss the appeal.

For the  purpose  of  deciding  the  appeal  I  read through
the	transcript	of	proceedings	before		the	Magistrate. There was a matter  that had not been the	subject  of appeal
but	which		caused	me		some		concern.		This	is		that		a submission	was put		to	the	Magistrate	by  counsel	for	the
respondent/complainant that section 33 of the Dog Act is a regulatory offence.


At	pages	44-45	the
following
exchange
took
place
between His Worship and Mr
Withnall:





"HIS WORSHIP: But see, its knowingly keep an unregistered dog.
MR WITHNALL: No, he's told you in evidence that he knew it didn't have a tag. He's going to say to Your Worship, 'Well, you know, we did the right thing; surely we don't have to register a dog if we only intend to keep it for a couple of days', but it's our submission, Your Worship, the regrettable answer is, yes. It is an unregistered dog. If you are going to keep it, then it must be registered and you have that obligation under the Act and that particular section, section 37, is a regulatory offence.
HIS WORSHIP: And that's what the section says, is it? That minor complaint doesn't have a section so it is under 37 you say?

MR	WITHNALL:
section -
37 is not Worship.
 I'm pretty sure you'll find it in no, I think 37's at large.  33, yes. a regulatory offence but 33 is, Your

HIS WORSHIP:	Yes."

In his reasons for decision delivered on 24 December 1992, His Worship said (at page 58):

"The other question that arises in that is the construction of the Dog Act. Mr Kuiper says, how can he be held liable to be the owner or the person who is responsible for the registration of a dog when he was only looking after it for another? Of course that is met by Mr Withnall who says, 'Well, it's just like the registration of a car. Your Worship, if you're driving that car and you don't know whether it is registered or not, and it's not registered, you are liable.'"

I consider that His Worship made these comments and
indeed	convicted	Mr	Kuiper	on	the section 33 is a regulatory offence.
 understanding	that Understanqably the
Magistrate relied upon the submission by counsel for the


respondent/complainant. Mr Kuiper was not represented either at the hearing before the Magistrate or on appeal before this court.

My own research of the Dog Act and Criminal Law (Regulatory Offences) Act disclosed that section 33 of the Dog Act is not a regulatory offence. I therefore arranged for the matter to be brought back before me on 27 April 1993 to enable further submissions to be made.

Counsel for the respondent/complainant, following a short adjournment to enable him to check the relevant legislation, conceded that it appeared that section 33 is not a regulatory offence. He stated that he had innocently misled the magistrate but submitted that there was sufficient evidence before the Magistrate for the Magistrate to determine the necessary element of intention required to convict Mr Kuiper.

I am, however, concerned that the Magistrate proceeded on the understanding that this was a regulatory offence and in the belief he was not required to be satisfied as to the necessary mental element that is in fact required to prove the offence beyond reasonable doubt.

I do not consider that I should allow a conviction to stand where the Magistrate has clearly not addressed his mind to such an important aspect of the charge because he has been informed that it was a regulatory offence.

After hearing further submissions from counsel for the respondent on 27 April 1993, I raised the option of remitting the case for further hearing before the Court of summary Jurisdiction. I indicated I was reluctant to proceed this way because of the relatively minor nature of the charge and the fact that both parties had already appeared in court on a number of occasions with the attendant loss of time and incurring of costs.
Counsel for the respondent/complainant very fairly submitted that the matter had already taken considerable time and that he was reluctant to put Mr Kuiper to further inconvenience by him having to attend court on a further occasion.

Accordingly, I stated that the appeal would be upheld and after submissions on the question of costs I ordered that the respondent/complainant pay the appellant/ defendant costs in the sum of $60.

I confirm that pursuant to s177(2)(c) of the Justices Act I quash the conviction and the fine and order for costs imposed by the learned Magistrate.

