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ASCHE CJ:

The facts which resulted in the imposition of these sentences from which the Crown now appeals, and the circumstances in which the learned trial judge took into account the fact that payback would be inflicted, are set out in the judgment of Mildren J and I adopt them.	I also adopt his Honour's comprehensive and, if I may say so with respect, illuminating analysis, of the way in which Australian courts have dealt with these situations.

In this case the learned trial judge (himself a judge of great experience in these matters) recognised that


he was taking what he himself described as an "unusual" course.	He was influenced by the consideration that, in this case, the infliction of payback would be of benefit to a community which possessed a philosophy that, once inflicted, payback wiped out all feuds arising from the respondent's actions.	Hence his Honour's remark that the community "may put the whole episode behind them and get on with the more positive aspects of their lives".	His Honour was careful to say that the circumstances were such that the court did not condone payback but recognised it as inevitable.

It is important also to note that his Honour had here the advantage of hearing expert and convincing evidence from a person fully conversant with the language and customs of the community concerned.	Statements sometimes emanate from the bar table to the effect that "there will be payback".	Such statements are of little assistance if they are not accompanied by the sort of evidence which was before the learned trial Judge.	Payback is not vendetta.	There must be clear evidence of the difference.	As I understand it, payback, in certain cases, which must be carefully delineated and clearly understood, can be a healing process; vendetta never.	It would be a serious and impermissible abrogation of the court's duty to reduce a sentence on any perso of whatever race or creed because of assurances that friends or relatives of the victim were preparing their own vengeance for the assailant.		If payback is no more than
this it is nothing to the sentencing process.	If, however, it transcends vengeance and can be shown to be of positive benefit to the peace and welfare of a particular community it may be taken into account; though even then I do not believe the court could countenance any really serious bodily harm.	But, as Mildren J has pointed out, the action contemplated may not in fact come within the prohibitions of the criminal law.	In some cases the payback is purely symbolic.	In one such case before me, payback consisted of merely touching the assailant on the thigh with a blunt nosed spear; the families concerned having previously come to certain financial arrangements.	The formal ceremony, however, was an important and necessary part in the reconciliation of the families; because only through that ceremony could certain relatives be relieved of what, to them, was otherwise a solemn and sacred obligation to avenge the wrong inflicted on the victim.

The concept of payback however must not be seen as something to be automatically or even generally considered to apply to all Aboriginal people.	This court particularly must recognise, and I believe does recognise, that, as with many other groups in the Australian community, there are, amongst Aboriginals, sophisticated and unsophisticated members, there are some who follow certain customs and some who do not.	The tendency to make sweeping statements encompassing the behaviour of all Aboriginal citizens is unreal, patronising and insulting to these citizens.	The
court is not helped by this sort of approach.	But it can be assisted by positive evidence that a particular group of Aboriginals follow particular customs in particular circumstances.	The learned sentencing judge had the advantage of that sort of evidence which enabled him to draw up a sentencing regime having regard to that evidence.

I cannot, therefore, find any error in principle in the way in which the learned trial judge dealt with the question of payback.	I do, however, and with respect, consider that his Honour erred in the formulation of the sentence he imposed.	I do not quarrel with the period of the head sentence imposed, that is, ten years.	That seems well within the boundaries recognised as correct for a crime as serious as manslaughter and in the circumstances of these killings.	Nor do I consider that this court should interfere with the concept that there should be an opportunity for release after four years.	That is a recognition of the previous good character of the accused and his prospects of rehabilitation.	But the provision for release after four years, upon the accused entering into a bond to be of good behaviour for three years thereafter, does create the situation which the learned Director of Public Prosecutions put to the court, namely, that it is really an effective sentence of seven years; or, perhaps more exactly, a contemplated period of supervision of only seven years in the face of a head sentence of ten years.	I appreciate that his Honour remarked that if, during the
period of the bond, the respondent committed breaches of it, he could be dealt with by further imprisonment within the ten year period.	But the practical result remains that no control could be exercised over the respondent after seven years if he kept to the terms of his bond in that time.	I appreciate also the force of the argument that such a sentence is not prohibited by the terms of the Criminal Law (Conditional Release of Offenders) Act.	But it seems to me that the rationale for release on a bond which does not cover the full head sentence imposed is more appropriate to
shorter sentences, where the object may be to recogn.ise favourable prospects of early rehabilitation by curtailing
the term of supervision.		Even then, one might well ask why that object might not be better achieved by a lesser head sentence commensurate with the bond.	A procedure which in practical terms really converts a head sentence into a lesser term should only be applied in exceptional circumstances, and with respect to the learned trial judge, I cannot see that the circumstances here were exceptional. His Honour's aim was to give the accused the opportunity for release in four years.	That being achieved, there was no exceptional reason why a head sentence of ten years, which seems entirely proper in the circumstances of this offence, should effectively be reduced to seven.

It remains to consider whether this court should interfere with the sentence other than by increasing the bond to be of good behaviour to six years to make up the
hiatus between release and expiry of the bond.		I freely confess my own view that the more desirable course would be to create a non-parole period of four years, leaving it to the Parole Board to supervise dates of release and terms of parole for the remainder of the sentence.		The arguments in favour of this course have been marshalled by Martin J and they are very persuasive.	Much may change in four years and the Parole Board with the assistance of the very competent assessments provided by its officers, would normally be in a better position than a court to assess the prospects of successful parole at the end of that	eriod.	But to alter the sentence in that way would, in my view, merely be substituting one discretion for another.	This court should not so act unless there is a real error by the sentencing judge in the exercise of his discretion applying the classical tests laid down in such cases as R v Tait and Bartley (1979) 24 A.L.R. 473.	To disagree is not enough.
The learned trial judge gave reasons for his plan to release
the respondent on a certain date four years from the commencement of the sentence.	Those reasons show no error in principle or suggest that his Honour gave weight to irrelevant considerations or failed to take into account relevant ones.	This court should not interfere unduly with the exercise of his Honour's discretion.	That discretion, in my view, miscarried only in fixing a period of bond after release which was less than the term of a head sentence.
That can be corrected, as Mildren J suggests, by increasing the period of the bond to six years.	Otherwise this court
should not interfere with the plan laid down by his Honour after full consideration of all factors.	I would therefore agree with the orders proposed by Mildren J.


MARTIN J: 
The facts surrounding the conviction and

sentencing of the respondent, the sentences themselves and the grounds of appeal brought by the Director of Public Prosecutions sufficiently appear from the reasons for decision of his Honour Justice Mildren.

I agree with all his Honour has had to say as to the reasons why punishment by way of pay back is a relevant sentencing consideration, but I would reserve for further consideration, in the light of the facts of a particular case, whether such an activity is unlawful.

There were only two features of the sentence imposed by his Honour the learned sentencing Judge which particularly aroused the interest .of the Crown.	They were, firstly that the respondent would be automatically released from prison after having served 4 years of the 10 year sentence, and secondly, that the exercis of the powers to impose a condition of good behaviour upon release into the community fell well short of the period of the balance of the sentence to be served.

By the enactment of ss. (5) of s. 4 of the Parole of Prisoners Act, the legislature has expressly enabled a Judge of the Supreme Court to order that a term of imprisonment be conditionally suspended pursuant to
s. 5(1)(b) of the Criminal Law (Conditional Release of
Offenders) Act, notwithstanding that ss. (1) of s. 4 of the former Act provides that where the Court sentences an offender to a term of imprisonment of 12 months or longer it shall specify a lesser term during which the offender is not eligible to be released on parole.	In the case of an order under the Criminal Law (Conditional Release of Offenders) Act, the offender will be released from imprisonment by operation of the order at the expiry of the specified part of the sentence imposed provided only that the offender shall have given the required security that, inter alia, he or she will be of good behaviour for such period as the Court specifies in the order.	The term of the period is at large and is commonly for the balance of the term of the sentence of imprisonment, or longer.

Whether a person will be released pursuant to the Parole of Prisoners Act at the expiry of the lesser term specified thereunder depends upon the exercise of a discretion of the Parole Board pursuant to·s. 5 of the Act. It requires that if a parole order is made it shall be subject to conditions during the parole period, which by definition, means the period that commences on the day on which the person is released from prison and which ends on the day on which the term of imprisonment to which the person was sentenced expires.

Neither counsel on the appeal referred to, nor have my researches disclosed, any case in which there has


been discussion of principles involved as might provide guidance to a sentencing Judge when faced with the choice of making an order for automatic early release or an order the effect of which will be that the Parole Board will have control over the date of an offender's release once a minimum specified term has been served.	It is thus open to this Court, if it wishes to do so, to provide that guidance.

A great deal has been said in recent times in particular regarding the parole system, most recently in R v Shrestha (1991) 100 ALR 757.	At pages 766 to 768 their
Honours Brennan and McHugh JJ. reiterated largely what was said by Mason CJ. and McHugh J. in Bugmy v R (1990) 169 CLR
525 at 530-1.	In the later case, at p. 771, Dean, Dawson
and Toohey JJ. discussed the basic theory of the parole system.	In the context of that system, Brennan and McHugh JJ. at p. 768 say:

"It is clear that, although a minimum term is a benefit for the offender, it is a benefit which the offender may be allowed only for the purpose of his rehabilitation and it must not be shortened beyond the lower limit of what might be reasonably regarded as a condign punishment.	Moreover, the release of an offender for the purposes of rehabilitation through conditional freedom is not to be seen solely as a mercy to the offender but also, and essentially, as a benefit to the public."


There is no reason why those observations should not be equally applied in a case where consideration is given to ordering that the offender be released after he has served a
specified part of a sentence imposed upon him.	But as the majority in that case observed, (at p. 771), the parole system allows for a review of the offender's case at the appropriate time for the purpose of deciding whether he should be released on parole at that stage:

"At the time of that review, the reviewing authority should have available to it up-to-date information about the prisoner's conduct while in custody, his current attitudes, his present circumstances and the prospects of his rehabilitation in the community if he be released on parole.	Obviously, a reviewing authority with that up-to-date information should be in a better position to determine whether it is appropriate that the prisoner be then released on parole than the sentencing Judge would have been at the time, often years before, when the head sentence of imprisonment was imposed and a minimum non parole period was fixed."


Such an observation, if not binding, is at least deserving of considerable weight.	With respect, I share their Honours perception.

At p. 766 their Honours remind us that sentencing involves the exercise of a discretion, calling for the evaluation of all the relevant circumstances in consideration of all the sentencing options which are available and reaffirm that:

"It is not possible on appeal to correct an apparently regular order unless it is shown, either expressly or inferentially, that some irrelevant matter has been taken into account or some relevant matter has been left out of account in making or refusing the order, that the discretion has been exercised for a purpose
different from that for which it was conferred, or that some error of principle or some mistake of fact has affected the sentence imposed: House v R (1936) 55 CLR 499 at 505.11


With respect to his Honour the learned sentencing Judge, I would not have given so much weight to the fact that the respondent may be subject to pay back upon his release from prison when considering the question of whether he should be released at a fixed time, regardless of the circumstances then prevailing, or, whether the question of his release should be left to the Parole Board taking into account all of the relevant circumstances at the relevant time including, if it be the case, the question of pay back and the benefit which might thus be derived by the community.	Further, his Honour does not seem to have given sufficient weight to the purpose of the review in the parole regime.	In his understandable desire to provide for a sentence and release from imprisonment to accommodate traditional practices and wishes of the offender's community, his Honour skewed the competing considerations in a manner which I do not prefer.

The parole system provides an incentive to prisoners to achieve the conditions upon which they might reasonably expect to obtain their release as soon as the non-parole period has expired, and enables the parole authority to not only consider whether or not a prisoner should be released at that or some time thereafter, but also the conditions under which he or she should be released


taking into account the then prevailing relevant circumstances.	(See Iddon &   Crocker v R (1987) 32 A Crim R
315 and A-G v Morgan &   Morgan (1980) 7 A Crim R 146 at 155-
56).


None of this is to say that there will never be circumstances where it is appropriate to make an order for the release of a person from prison after serving a specified part of the sentence, even though the offender must first serve many months or indeed years in prison before the order comes into effect.	The legislature has left that option open but I doubt that the circumstances of this case are such as to justify that course.	However, that is not enough to justify interference with the sentence in so far as it relates to the date and circumstances of the respondent's release from prison, on a Crown appeal (see Muirhead J. in R v Ireland (1987) 49 NTR 10 at p. 27).

Was it appropriate for his Honour to have required that the respondent enter into a bond to be of good behaviour for a period of only 3 years after his release, rather than 6?	His Honour frankly acknowledged that the effect of the order which he made would be that the respondent would be free of any control if he satisfactorily completed the condition of good behaviour for the period of
3 years.	Again, this is an option available within the terms of the legislation, but in the view of the Full Court of the Federal Court in R v Brusch (1986) 11 FCR 582 it is
undesirable for a Court to lose control of the situation in that way.	This issue was also raised in Ireland.	His Honour, the learned sentencing Judge, in that case at p. 24 posed the question as to whether it was correct to make a bond subject to a condition for good behaviour for less than the unexpired part of the term of imprisonment and referred to the comments of the Full Federal Court in Brusch.	His Honour went on:

"I pause before adopting this as a correct statement of law.	In the first places. 5(1)(b) (Criminal Law (.CondLtionaJ:·Release of Offenders) Act) imposes no such restriction in terms.	The section refers to "such period as the court specifies", without qualification.	There being no statutory limitation, in order to be justified in importing one, I would expect a line of authorities, or something in the logic of the provision that would make it compelling to import such a restriction...	It seems not unreasonable to me that a judge should leave a person in peril of further imprisonment for a limited period only. It means, simply, that during the period of the bond the offender remains in peril; after its expiry, he becomes absolutely free".


However, at p. 372 his Honour Justice Muirhead said:


"I consider his Honour was in error in providing that the recognizance should remain in force for only twelve months.	I would allow the appeal to this extent.	Clearly, the appellant's past character indicates that his rehabilitation has good prospects of success, but I consider he should remain subject to the sanction of the sentence and to supervision for a period which more closely coincides with the expiration of the head sentence.		I adopt, with respect, the view the Federal Court of Australia expressed in Brusch".
With that his Honour Justice Maurice agreed at p. 368:


"In my view when a sentence is partially suspended the period of the good behaviour bond ought not to be less than the period of the balance of the head sentence.	Possibly in some exceptional circumstances this rule could be properly broken. Just what those circumstances might be need not be debated here".


The reason why his Honour applied a shorter period in this case is not altogether clear.	If it was because of the punishment the respondent might suffer as a result of the pay back then it seems that the respondent was being given credit on that account twice.	I have already dealt with the admittedly unusual course which his Honour adopted of ordering that the respondent be released after serving a specific portion of his sentence.	There might be something to be said for imposing a period of good behaviour of less than a period of the balance of the head sentence where it can be shown that at the time of sentencing an Aboriginal offender had undergone tribal punishment.	That is not the case here.	It is not suggested that the period of the head sentence was excessive and given the fact that one of the purposes of releasing an offender into the community prior to the expiry of a term of imprisonment is to enable the offender to serve the remaining portion of his sentence in the community rather than in prison, and that he was proposed to be released under his Honour's order after only
4 years of that head sentence to meet the special
circumstances of his case, there is no good reason why he
should not be held at peril for the balance of the term of the head sentence.	Accordingly, I would specify a period of
6 years during which the respondent is to be of good behaviour as a condition for his release after 4 years.

MILDREN J:
This is a Crown appeal against sentence. The Respondent pleaded guilty to two counts of manslaughter, one count of unlawfully causing grievous harm and one count of
aggravated assault. The sentencing judge imposed terms of imprisonment of ten years, six years, 4 years and twelve months respectively, such sentences to be served concurrently, but he directed pursuant to s.5(1)(b) of the Act that the Respondent be released after having served four years of the sentence imposed upon him upon his giving security by recognisance himself in the sum of $1,000 to be of good behaviour for a period of three years immediately following his release.

The Director of Public Prosecutions submitted that there were three errors of principle which, in line with authorities such as Griffiths v. R. (1977) 137 CLR 293 at
310 per Barwick CJ., required correction by this Court. It was submitted that the first error of principle was that the sentencing judge, after imposing a total effective head sentence of 10 years' imprisonment, directed pursuant to s.5(1)(b) of the Criminal Law (Conditional Release of Offenders) Act that the prisoner be released upon a good behaviour bond after serving four years of that sentence, the period of the bond being for three years only. This was said to be an error of principle in that the period of actual imprisonment and the period of the bond totalled seven years, whereas the head sentence totalled ten years, so that three years of the head sentence was ineffective: see Brusch v. R. (1986) 11 FCR 582 at 590; Ireland v. R. (1987) 49 NTR 10 at 25, 28 and 29.

The second error of principle urged upon us was that the sentencing judge had selected an automatic release date upon an impermissible basis, in that, he chose the period of four years as the release date because of the


desirability that the accused, a full-blood tribal aborigine, could receive 'payback' (which the judge regarded as inevitable and which he accepted the prisoner consented to undergo) as soon as possible. This was said to be wrong in principle for two reasons:
	the form of payback (spearing in the thigh) involved the court in effect sanctioning unlawful violence;


	the release date was fixed having regard to an irrelevant and extraneous circumstance, i.e. the date was fixed by reference to what was in the interests of the community to which the Respondent belonged, rather than by reference to the interests of the accused and the community at large.


The third error of principle urged before us was that the sentencing court selected an automatic release date when it should have fixed a non-parole period.

There were a number of other grounds of appeal in the Notice of Appeal, and although they were not expressly abandoned, no submissions were made in relation to them, and it appears that the only relevance of.them now is that if this Court decides to allow the appeal on any of the	grounds agitated before us, the Crown would submit that these matters have relevance in this Court's considerations as to any sentence we might impose in substitution for the sentences originally imposed.

The facts of this case as found by the sentencing judge are that all of the offences were committed in the course of an unseemly brawl or melee between two family groups. The Respondent belonged to one of these groups. The trouble was brought about by the mischief making of an Aboriginal man who told false and malicious stories to both
sides which brought about the conflict. This person was at least morally, if not legally, responsible for the deaths and injuries suffered by the victims of the conflict which occurred at West Camp, Hermannsburg on 11 May 1990.

The pleas of guilty to manslaughter were offered and accepted on the basis of provocation, the provocation consisting of the fact that the victims who were from the East Camp and their companions presented themselves to the Respondent and his companions armed with offensive weapons including a nulla, a baseball bat and a .303 rifle. The rifle was unloaded but whether this was known to the Respondent was not proved.

It was not possible to be entirely sure of what happened, as the evidence was so confused that only a general picture could be gained with any certainty. However, there were findings made that the Respondent stabbed his first victim through the head with a knife, probably when the victim was on the ground. With the same knife, the Respondent shortly afterwards stabbed another of his victims high up in the thigh and hips, cutting certain tissues, which resulted in death.


In relation to the first victim, the sentencing judge found that the Respondent intended to cause that victim's death, but that in relation to the second victim the intention was to cause grievous harm.

The sentencing judge does not mention all the facts and circumstances in his remarks on sentence. The Crown alleged that these offences were committed either within or nearby the yard of a house occupied by members of the Respondent's family, that during the melee, Clive Impu, one of the victims, hit the Respondent with an axe, that many persons other than the accused were involved in
fighting with the victims, that Clive Impu, the victim of the count relating to unlawfully causing grievous harm was stabbed in the left chest and twice on the right thigh whilst in a prone position, and that Ansalem Impu, the victim of the count for unlawful assault, received a minor slash to the back, presumably with the same knife. The Crown also submitted that the cause of the melee was related to a dispute between the families over the manner in which payback had been meted out by the Respondent's family to the victim's family over the unlawful killing of a member of the Respondent's family about a month beforehand. This was denied by the Respondent, and the sentencing judge made no finding about it. The reference to the Aboriginal man who told false and malicious stories would suggest that he accepted that as the true cause, rather than the cause referred to by the Crown.

The sentencing judge then considered circumstances personal to the accused. He found that with trivial exceptions, he had led a law abiding life. The evidence was that the Respondent was a 24 years old married full blood Aboriginal born and raised in the Papunya district. He had lived exclusively at Papunya where he a normal "settlement" upbringing. He had attended Papunya Primary School, and was able to read and write English "with some proficiency," although English was a second language, his native tongue being Arrente (Aranda). His Honour found that he was well respected by his people, not prone to violence, and without a history or reputation for violence. He found also that the Respondent had an excellent work record, and although he claimed to read the Bible, he was still a tribal man who had been hospitalised in the past by reason of being "boned" (sic). He had pleaded guilty and co-operated with the authorities from the beginning and would be subject to payback. There was evidence, which His Honour accepted, that the Respondent was willing to undergo payback. The evidence was that the form of the payback would involve spearing in
the thigh, but nothing of the details of this was further elucidated.

It is clear from His Honour's remarks that His Honour was fully aware that the sentence he was imposing was unusual. He said:
"The tribal factors affecting these crimes, payback, which according to the evidence will almost inevitably follow the prisoner's release from gaol, and the fact of the prisoner's otherwise good character, have persuaded me in this case to take the unusual course of ordering that he be released after serving a specific portion of his sentence.

I am well aware that the recognisance he will be required to enter as a condition of release, will not require him to be of good character for the whole of the unserved portion·of the sentence. To do so, would be to hold him in peril for an inordinately long time.

The aggregate head sentence of imprisonment will reflect the gravity of the prisoner's crimes as well as the other factors which it is proper to take into account in fixing a head sentence. This includes	a general consideration of mitigating factors. The fixed release date will give special recognition to the factors to which I have referred. I have particularly in mind that desirability that payback - not condoned, but recognised as inevitable - should be given effect to as soon as possible in order that the community may put the whole episode behind them and get on with the more positive aspects of their lives."

It is clear from these remarks that His Honour attempted to give special recognition to the payback punishment but at the same time, the purpose of the fixed release date was to ensure the Respondent's release at a time which was not inappropriate having regard to all the circumstances and as soon as possible so that the payback which His Honour regarded as inevitable might be given effect to at the earliest possible time.

His Honour had the benefit of hearing evidence from a Mr Gerhardt Stoll, a field officer with the Finke
River Mission of the Lutheran Church, and a resident at Hermannsburg for 26 years, who was familiar with the Western Arunta language, the culture and tribal customs of the people, and who personally knew the key players involved. He explained that when a person dies, the people believe that death is always the fault of some person; not only the person who may have directly caused the death, but also that person's relatives; and that payback punishment is a form of freeing the family concerned from their guilt. The fact that the Respondent was imprisoned and therefore could not undergo payback would not be counted against him, and indeed a period of imprisonment was both expected and desirable
because it gave the parties time to negotiate the terms of
payback and calm down the ''hotheads." In this case, payback punishment had already been inflicted on members of the Respondent's family. The important thing about payback was that it constituted an admission of responsibility for the death. Although His Honour did not refer to Mr Stoll's evidence in detail, it is clear that he took it into account.

The Director of Public Prosecutions did not suggest that His Honour erred in taking the possibility of future payback punishment into account. There is ample authority for that proposition. Indeed the Northern Territory has had a long history of taking into account tribal law when sentencing a tribal aboriginal. The earliest recorded example is in 1900 when Dashwood J. sentenced an Aboriginal to three month's imprisonment for the manslaughter of another Aboriginal; see Peter Elder, Northern Territory Charlie, (unpublished thesis, University of Adelaide) p.71. But the full rigours of the law remained for murder for which the sentence of death was the only option. Although in practice this meant a long stint in Fannie Bay Gaol, juries were reluctant to convict Aboriginals for murder for tribal killings due to the harshness of the law. Following a petition by a panel of
sixty jurors to Sharwood A.J. in April 1933 that Aboriginals be tried in accordance with their own tribal customs for the offences of murder or manslaughter when the offences were of a purely tribal character, the Crimes Ordinance 1934 and the criminal Law Amendment Ordinance 1939 amended the criminal Law Consolidation Act to abolish the automatic death penalty for Aboriginals and to include s.6A which permitted the court, in murder cases to "receive and consider any evidence that may be tendered as to any relevant native law or custom and its application to the facts of the case and any evidence which may be tendered in mitigation of penalty" for the purpose of determining penalty. But this power was as a matter of practice not confined to murder cases. Indeed in
R. v. Anderson (1954) NTJ 240 at 248, Kriewaldt J. said, after referring to s.6A:
"In every case where I have been under a duty to pass sentence on a native, irrespective of the charge, I have heard such evidence as has been available throwing light on the background and upbringing of the native. Where tribal law or custom might possibly be relevant I have in every case endeavoured to inform my mind on theses topics either by hearing evidence in Court or perusing any material available to me which seemed to bear on the point." (Emphasis mine).



As to payback punishment specifically, in Jadurin
v. R. (1982-3) 44 ALR 424, the Full Court of the Federal Court of Australia, on appeal from this Court, dealt with a situation where a full blood tribal aboriginal had undergone, and was still to undergo, tribal punishment. The appellant sought to have his sentence reduced to avoid being punished twice for what he did. Although the appellant failed, the court nevertheless recognised that the sentencing court was obliged to take into account the implications for a convicted Aboriginal with his own society. As the court (St. John, Toohey and Fisher JJ.) observed at 429:
"In the context of Aboriginal customary or tribal law questions will arise as to the likelihood of
punishment by an offender's own community and the nature and extent of that punishment. It is sometimes said that a court should not be seen to be giving its sanction to forms of punishment, particularly the infliction of physical harm, which it does not recognise itself. But to acknowledge that some form of retribution may be exacted by an offender's own community is not to sanction that retribution; it is to recognise certain facts which exist only by reason of that offender's membership of a particular group. That is not to say that in a particular case questions will not arise as to the extent to which the court should have regard to such facts or as to the evidence that should be presented if it is to be asked to take those facts into account."

See also Atkinson v. Walkely (1984) 27 NTR 34 at 37; The Recognition of Aboriginal Customary Laws (1986) 31 ALRC Vol.1 para 507.

The reason why payback punishment, either past or prospective, is a relevant sentencing consideration is because considerations of fairness and justice require a sentencing court to have regard to "all material facts, including those facts which exist only by reason of the offender's membership of an ethnic or other group. So much is essential to the even administration of criminal justice." (Per Brennan J. in Neal v. R. (1982) 42 ALR 609 at 626. The Australian Law Reform Commission pointed out that another reason for this attitude "derives from an important principle of the common law, that a person should not be punished twice for the same offence," noting that "in practice it appears that some balancing of punishments is done within both systems": Report, 31 ALRC Vol.1 para 508.
Malcolm C.J., in Rogers v. Murray (1989) 44 A.Crim.R 301 at 307, explained the rationale in terms of on the court's general power to take into account mitigating factors:
"Race itself is not a permissible ground of discrimination in the sentencing process. If there were a different approach to the sentencing of Aboriginals based only upon their Aboriginal background this would be contrary to s.9 of the Racial Discrimination Act 1975 (Cth) which makes
it unlawful to do:
"··· any act involving distinction ... based on race ... which has the purpose or effect of ... impairing the recognition ... on an equal footing of the right to security of a person and protection by the State against violence or bodily harm whether inflicted ... by an individual, group or institution."
"It follows from this that the sentencing principles to be applied in relation to a sexual offence committed by an Aboriginal must be the same as those in any other case. It is apparent, however, that there may well be particular matters which the court must take into account, in applying those principles, which are mitigating factors applicable to the particular offender.
These include social, economic and other disadvantages which may be associated with or related to a particular offender's membership of the Aboriginal race."

See also Juli (1990) 50 A.Crim.R. 31 at 37 where Malcolm C.J. quoted with approval a passage from an unreported decision of Muirhead J. of this Court in Iginiwuni (No.6 of 1975, 12/3/75):
"Both Aboriginal and white people are generally speaking subject to the same laws. For years, however, the Judges of this Court in dealing with aborigines have endeavoured to make allowance for ethnic, environmental and cultural matters .•."

See also Kriewaldt J. in Namatjira v. Raabe (1958) NTJ 608 at 629-631. Indeed, for these reasons and as Aboriginals do not have the same concept of time as do white people, Kriewaldt J. adopted the practice of imposing on Aboriginals substantially	more lenient sentences than he would have imposed on white persons: see R. v. Anderson, supra, at 248; R. v. Aboriginal Roy Pannaka (1959) NTJ 453 at 454; although the nearer an Aboriginal's "mode of life and general behaviour approaches that of a white person, the closer should punishment on a native approximate punishment proper to a white person convicted of a similar crime" (R.
v. Anderson at 249). There appears to be a similar practice
in Queensland: Friday (1984) 14 A.Crim.R. 471.
I have considered it necessary to refer to these authorities in some detail because in my opinion they demonstrate that the sentencing judge did not in this case sanction unlawful violence by the way he structured his sentence. In the first place, all His Honour was doing and all His Honour intended to do was to give effect to the principles which I have outlined above. In the second place, there was no evidence upon which His Honour could have concluded that the form of punishment proposed was unlawful. An assault is not unlawful if authorised by the "victim" unless the person committing the assault intends to kill or to cause grievous harm: Criminal Code s.26(3). "Grievous harm" is defined to mean "any physical or mental injury of such a nature as to endanger or be likely to endanger life or to cause or be likely to cause permanent injury to health": Code, s.l.
There was simply no evidence that the person administering payback punishment on behalf of the Aboriginal community would intend to inflict such an injury; on the contrary, the understanding I have had as Territorian of some twenty years, is that no permanent injury to health is intended when tribal spearings occur. I note that this was in accordance with the evidence given by the Superintendent at Hermannsburg in Desmond Gorey's case before Gallop J. (unreported, 20/6/78) quoted by the Australian Law Reform Commission (1986) 31 Vol.1 para 508: •iHe might be speared, but never seriously and once that has been accomplished, then no-one can bring the matter up again." Why should the contrary be assumed? Further, recent authority would suggest that a mere spearing into the thigh muscle may not in fact cause any permanent injury to health so as to fall within the definition of grievous bodily harm: see Tranby (1991) 52 A.Crim.R. 228. MacCrossan C.J. (dissenting) at 233 preferred the view that an injury, whilst not life-threatening or likely to be so, was nevertheless one which fell within the statutory definition (the Queensland code's definition is identical), if the injury either permanently impaired the efficient functioning of the body or permanently impaired
its prior condition of physical soundness. Derrington J. gave the word 'health' a meaning which excluded from the definition an injury resulting in a difference in appearance in the body, such as scarring but nothing more; whilst de Jersey J. confined the concept of 'health' to the functioning of the body, free from disease or ailment, and did not extend to the presence within or on the body of organs or parts which perform no function, or the absence of which cause no disease or ailment. In my opinion, no matter which of these views is preferred, there was no evidence that the injury caused by the proposed spearing must or even was likely to cause grievous bodily harm. There was no evidence as to the type of spear likely to be used (the spear might have been a single sharpened steel point, easily retrieved) and there was no medical evidence to show what permanent effect an injury likely to be caused by such an instrument might have. Thirdly, even if the spearing was unlawful, in my opinion the principles to which I have referred nevertheless required the court to take it into account; see, for example, Mamarika v. R. (1982) 42 ALR 94, where the Federal Court of Australia took into account punishment to an Aboriginal accused which was the result of anger rather than customary law. It is apparent from the facts of that case that the accused did not consent to his punishment and the injuries inflicted upon him were quite serious although he recovered without any residual disability. However that may be, I wish to make it clear that it is one thing for a court to take into account the likelihood of future retribution to be visited upon the accused, whether lawful or unlawful; it is yet another for a court to actually facilitate the imposition of an unlawful punishment. The reason why courts usually say that they do not condone 'payback' is because it is a form of corporal punishment, carried out by persons not employed by the State to impose punishment; not because the imposition of the punishment is necessarily unlawful. But I have no doubt that it would be quite wrong for a sentencing judge to so
structure his sentence as to actually facilitate an unlawful act. Indeed it is interesting to observe that Wells J. in R.
v. Sydney Williams (unreported, Supreme Court of South Australia, 14/5/76, referred to by the Australian Law Reform Commission's Report, supra, para 492) imposed as a condition of a bond that the accused shall be, for a period of a year, "ruled and governed by the Tribal Elders and shall in all things obey their lawful orders and directions." (Emphasis mine). To the extent that the contrary may be implied by the remarks of Forster CJ in R. v. Jungarai (1981) 9 NTR 30, I would respectfully disagree. However, for the reasons given above, I am not satisfied that this was the case here.

I turn now to consider the submission that the sentencing court fixed the release date by reference to an irrelevant and extraneous circumstance. In my opinion, a sentencing judge is entitled to have regard not only to the interests of the wider community but also to the special interests of the community of which the respondent is a member. Indeed, this frequently occurs. It is often said that one of the main purposes of the sentencing process is the protection of the community. In Channon v. R. (1978) 20 ALR 1 at 5, Brennan J. spoke of the necessary and ultimate justification for criminal sanctions as ''the protection of society from conduct which the law proscribes." This means not only the wider community, but those members of it most likely to be affected. There are numerous occasions when the court has had regard to the wishes of the particular Aboriginal community of which a prisoner is a member in order to consider the need to protect that community: see, for example, Mamarika v. R. and the cases referred to by the Australian Law Reform Commission Report, supra, para 570.
And so long as the wishes of the community do not prevail
over what might otherwise be a proper sentence, it is my opinion that no criticism can be directed to a sentence which gives appropriate weight to those needs. In the present case, the finding of the sentencing judge was that


the community needed, as much as the Respondent, to finalise this matter in the tribal way, and the evidence before him suggested that without this there was a very real fear of excessive, possibly drunken, violence with the real prospect of someone else being severely injured or perhaps killed. In those circumstances the sentencing judge was called upon to exercise a degree of ingenuity to give proper effect to all of the competing interests and factors which were necessary for him to take into account. This was no occasion for blindly following an unthinking conservative path; it required, as this Court often has in the past been called upon to do when dealing with the approach to Aboriginals and the criminal law, to find a solution by means which ensured that justice was done, even if the means adopted were unusual or novel. I reject, therefore, the submission that the release date was fixed by reference to an extraneous circumstance, or for that matter, that undue emphasis was given to the interests of the Hermannsburg community.


As to the third argument, that it was inappropriate to fix a release date at all, and a non-parole period ought to have been fixed, I am not satisfied that it has been demonstrated that the sentencing judge fell into error. True it is that an offender who has a fixed release date does not have the same incentive to be of good behaviour whilst in prison, so as to earn early release on parole: R. v. Shrestha (1991) 100 ALR 757 at 772. Also, a prisoner who needs to be given the opportunity of proving himself capable of resuming a responsible attitude to life is best given that opportunity by the imposition of a non parole period: R. v. Brusch, supra, at 589. Another consideration is that the Parole Board is often in a better position to determine whether it is appropriate that a prisoner be released than a sentencing judge would have been at the time the original sentence was imposed (R. v.
Shrestha, supra, at 771). However, this is not to say that
it can never be appropriate for the sentencing judge to fix the release date. Were it otherwise, s.5(1)(b) of the Criminal Law (Conditional Release of Offenders) Act would not have the full effect Parliament intended it should have. Nor is there any warrant for reading that section down so as to preclude the power of a sentencing judge to fix a release date well into the remote future. If, therefore, such a power exists, then the Legislature must have intended that circumstances could arise when the power might need to be used. When one considers the facts of this case, it is difficult to see why it is an error for the sentencing judge to have imposed a fixed release date after four years. There was no criticism directed to the date selected; indeed the Director made it clear that had His Honour fixed a non parole period of 4 years, he would not have complained. It was the certainty of release after that date which was the gravamen of the complaint of error. In this 9ase, the court ordered a fixed release date because of the Respondent's good character, and the fact that payback will almost inevitably follow upon his release. The e findings show that the Respondent was unlikely to be a 'penologists nightmare' (to use the Director's phraseology) and was not a person who had an irresponsible attitude to life. He was, on the contrary, likely to respond to prison discipline, and if he did not, he could in any event be dealt with under the Prisons (Correctional Services) Act. Further, because of the unusual features of this case, it was unlikely that the Parole Board would in fact be any better informed at all of the relevant factors which might affect a release date than was the sentencing judge.

I turn now to consider the argument that the period of the bond was too short having regard to the fixed release date and the head sentence. The Appellant's submission that there was error was based on obiter dicta of a Full Federal Court (Toohey, Beaumont and Wilcox JJ.) in R. v. Brusch (1986) 11 FCR 582 at 590:


"Incidentally, when, as in this case, conditional release is subject to the offender entering into a bond to be of good behaviour for a period of less than the balance of the head sentence to be served, it would seem that once the period of the bond has passed, there is no means by which an offender may be returned to prison if he ceases to be of good behaviour during the remaining period. In our view, it is undesirable for the Court to lose control of the situation in this way."

It is to be observed however that the Federal Court did not allow the appeal on that ground. The reason for not doing so, in my opinion, is obvious. The court was not purporting to lay down any universal principle to which there were no exceptions, but a sound rule of practice which might be followed in most, if not every, case. So much appears from the majority view in Ireland v. R. (1987) 49 NTR 10. In that case Nader J. said at 17:
"Although it is "undesirable" (R. v. Brusch; Brusch v. R. (1986) 11 FCR 582) to condition release upon a bond that will end before the expiration of the term, it is not necessarily wrong to do so. For as long as the bond is current, if it is broken the respondent will become liable to serve the balance of the sentence."

Maurice J. said, at 25:
"In my view when a sentence is partially suspended the period of the good behaviour bond ought not be less than the period of the balance of the head sentence. Possibly in some exceptional circumstances this rule could be properly broken. Just what those circumstances might be need not be debated here."

In this case it is clear that the sentencing judge was alive to those decisions, although he did not refer to them specifically, as he observed that he was "well aware that the recognisance he will be required to enter as a condition of his release, will not require him to be of good character for the whole of the unserved portion of the sentence." And he gave his reason for not so doing: "To do so, would be to hold him in peril for an inordinately long
time."

It was submitted that the last three years of the head sentence served no purpose in these circumstances. I do not agree, for the reason given by Nader J. in R v Anzac (1987-88) 50 NTR 6.

Accepting the general rule that it is undesirable to structure a bond in this manner, is the reason advanced by the sentencing judge sufficient in the circumstances of this case?	The bond imposed by His Honour was no doubt intended to serve the purpose that on the one hand, if the Respondent was of good behaviour for the period of the bond he would be released absolutely after seven years, whereas if he breached the bond, he would be liable to serve the balance of the sentence of six years. This is a strong incentive not to breach the bond. Whilst I recognise that in exceptional circumstances a bond of this nature may be appropriate, the reason for doing so in this case seems to me to be insufficient. If the period of the bond would be too long if it were to be the same as the balance of the period of the head sentence, this would suggest that either the head sentence was too long, or the fixed release date was too short, as neither of those circumstances appear, in my opinion His Honour fell into error.

Although there were other grounds in the Notice of Appeal, they were not agitated before this Court.

I would therefore allow the appeal and specify a period of six years during which the Respondent is to be of good behaviour as a condition for his release after four years; but would otherwise dismiss the appeal.

