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KEARNEY J:
I have had the benefit of reading the opinion of Priestley J.	I concur in his Honour's reasoning and conclusions, and in the orders he proposes.


ANGEL J:
I agree with the orders proposed by Priestley J and his reasons therefor.


PRIESTLEY J:
At about 12.35 am on 3 August 1991, following a trial over which Martin J presided, a Supreme Court jury returned a verdict of guilty against Mr Robert Alexander Druett on a charge that he had been

"knowingly concerned in the importation of prohibited imports to which s 233B of the Customs Act 1901 applies.	Contrary to s 233B(l)(d) of the customs Act 1901."

The verdict of the jury was a majority verdict of ten or more.	Whether the majority was ten or eleven is not clear.

On 19 August 1991 Mr Druett was convicted and sentenced to twelve years imprisonment, the period during which he was not to be released on parole being fixed at six years.	He afterwards filed an application for leave to appeal and also a notice of appeal.

When the appeal came on for hearing on 13 August 1992 there was an application for leave to amend the grounds of appeal.	This was granted, with the exception of one ground. After the permitted amendments the grounds of appeal were as follows:
	The learned trial judge erred in law in that he failed to exclude the confessional evidence of the appellant.
	The learned trial judge erred in law by failing to accede to an application by the appellant on

19 July 1991 that his re-trial be adjourned for at least two months.
	The learned trial judge erred in that he failed to direct the jury that while there was no evidence of whether the accused challenged statements made by police regarding his conversations after the record of interview at the bail application, the fact that there was no evidence of such a challenge could not be held against the accused and could not indicate that the accused had accepted a state of affairs, namely, that the conversations had taken place.

	The learned trial judge erred in law in that he did not direct the jury that the accused was unlawfully in custody at the time police alleged he had conversations with them after his record of interview had taken place.
	The verdict was unsafe and unsatisfactory.

The ground not permitted to be added was as follows:
4.		The learned trial judge erred in law in that shortly prior to 12.10 am on the 3rd day of August he exhorted the jury to return a verdict that in the circumstances imposed improper pressure upon jurors holding a minority view and which failed to properly or adequately emphasise the importance of a juror maintaining a dissent honestly held.

Counsel for the Crown objected to proposed ground 4, on



the footing that objection had not been taken at the trial to his Honour's "exhortation".	Counsel for the appellant agreed that that was the fact, and that he would in any event need leave to argue the point:	SCR 86-08.	The court considered the terms of what his Honour said, and not considering that they gave any ground for concern, ruled that leave to argue the point further should be refused.

I will deal with the remaining grounds of appeal in the order in which they were argued.


Ground 1. The trial judge erred in failing to exclude the confessional evidence of the appellant.
The Crown case against the appellant, stated very briefly, was that he had arranged with another man,
Mr Craig Grant Campbell, that he would supply Mr Campbell with funds to go to Thailand, buy heroin and bring it back to Darwin where it, or part of it, would be handed over to the appellant.

The Crown proposed to prove this case by the evidence of Mr Campbell, evidence of certain confessional statements made by the appellant, by tendering some objects obtained by police officers when executing a search warrant at the appellant's residence, together with evidence of what the appellant said about them and by evidence of two confessional conversations, one said to have taken place at the police station shortly after the making of a formal
record of interview (in which the appellant made no admissions) and the other shortly afterwards in a police car when the appellant was being taken to hospital for urine testing.

Counsel for the appellant at the trial sought and was granted a voir dire hearing in respect of the objects of which the police officers had taken possession when executing the search warrant, and of the confessional statements.	The voir dire hearing began on 8 July 1991 and continued over a number of days.	The appellant gave evidence and was cross-examined.	In this, and a number of other respects consequential upon Martin J's eventual rulings, the body of evidence before his Honour was distinctly different from and fuller than that which was later before the jury.

On 15 July 1991 Martin J made his rulings, saying that the reasons for them would be published later.	His rulings were that evidence of the search of the appellant's residence and items being the real evidence obtained during the search and discussions concerning those items between the police and the accused would be excluded from the trial in the exercise of his discretion; and that the evidence of the admissions said to have been made by the appellant to the police in the conversations at the police station and in the police car would not be excluded in the exercise of his discretion.


Martin J published his reasons for his rulings on
15 August 1991, the day to which the appellant had been remanded for his sentencing hearing.	In his reasons, Martin J indicated his opinion that a number of things done by the police in relation to the search of the appellant's residence and his later being taken into custody were unlawful.	It was this opinion that led him to exclude evidence concerned with and derived from the search warrant and search.

His Honour went on to say that the unlawfulness did not answer the question whether the confessional material should be excluded.	That question would be answered by deciding "whether it would be unfair to the accused to use his statements against him" (AB 882).	He referred to Van der Meer (1988) 62 ALJR 656 and Duke (1989) 63 ALJR 139 as
showing that whether there would be "unfairness" was relevantly to be judged by asking whether the accused's right to a fair trial might be jeopardised by allowing into evidence a confessional statement obtained in circumstances affecting its reliability.

His Honour then said:

"There is nothing in the evidence to support a proposition that the accused's voluntary statements to police, immediately after the formal record of interview and in the police car, if they were made, were made in circumstances affecting their reliability. They were made after the accused had been cautioned and had clearly demonstrated his understanding of his right to refuse to answer questions; the first statement was initiated by the accused, and the second allegedly made
only after another caution had been administered. Although the delay by the police in bringing the accused before a Justice was undue, the statements, if made, being voluntary, and it not being unfair to the accused to admit the evidence, circumstances are such as not to require that the evidence be rejected on the ground that it was illegally obtained."

The submission by the appellant's counsel that the trial judge had erred in his exercise of discretion was founded on the unlawfulness of a number of things done by the police.

The sequence of events appearing from the evidence on the voir dire was that police arrived at the appellant's residence at 9.40 pm on Monday, 27 March 1989.	They had a search warrant, they searched the premises and spoke to the appellant about various things they found.	They asked the appellant to go to the police station and he was then taken there, arriving at about 10.50 pm.	A formal record of interview was made, the interview starting at 11.58 pm and ending at 2.32 am on 28 March.	Shortly after 2.32 am the first of the two incriminating conversations took place.
Two police officers, Mr Matheson and Mr Cook gave evidence of this conversation.	Mr Matheson was then a member of the Federal Police stationed at Darwin as one of the Combined Drug Enforcement Unit.		Mr Cook, a Northern Territory police officer was a member of the same unit.	(The evidence of the conversation at the trial, although shorter, was substantially the same as that given in the voir dire, and appears at pp 29-30 below.)


At about the same time the appellant signed a form consenting to a urine sample being taken.

He was then taken by police car, at about 3 am, to the hospital for the taking of the sample.	The same two police officers gave evidence that during the car trip the second incriminating conversation took place.	(The evidence of this conversation at the trial was again somewhat shorter, but otherwise substantially the same as that at the voir dire, and is set out at p32 below.)

The appellant was formally arrested at 4.30 am and charged.

For the appellant it was submitted that the way in which the police investigation was carried out showed deliberate or reckless disregard of the law.	It was submitted that the search warrant, obtained pursuant to s73 of the Poisons and.Dangerous Drugs Act was obtained for an ulterior purpose.	The appellant was on firm ground in this submission as the trial judge had held that although the warrant had on its face been obtained pursuant to a Territory law for discovering evidence regarding an alleged Territory offence, its primary purpose was for use as authority to search for evidence of the commission of an offence against the Customs Act of the Commonwealth; he said that this was not a bona fide exercise of police power and must be discouraged.
It was then contended that a body search which was made of the appellant while his residence was being searched  and a subsequent search of the appellant's motor car were both unlawful.	The trial judge made no finding about these contentions.

It was further asserted that the taking of the appellant to the police station was unlawful.

Next, it was said that the keeping of the appellant in an interview room before the formal interview began, the interview itself and the time allowed to pass before the appellant was taken before a Justice were all unlawful.
Further, the making of the record of interview and the two incriminating conversations also took place while the unlawful detention continued.

Martin J had agreed, in the reasons he gave for his decision on the voir dire hearing, with much of this part of counsel's submission.	As mentioned he treated the obtaining of the warrant and the events associated with its execution as not being a bona fide exercise of police power and rejected evidence concerning them, "principally", as he said, "upon the ground of public policy".	He also found that the appellant was under arrest, although not told so, from the time he was placed in the interview room at the police station or shortly thereafter.	He was inclined to think that the appellant had "gone to the station


voluntarily but once he was placed alone in that room and the door shut upon him ... he was deprived of his liberty". He also held that even though these events were taking place on Easter Monday night, evidence showed that the police could have contacted a Justice to arrange for the accused to be taken before him or her; his reasons, in other words, make it relatively clear that in his view the detention of the appellant from the time he was placed in the interview room or shortly thereafter until such time as he was formally arrested and charged was unlawful.

Counsel's emphasis upon the extent of what he said was the deliberate or reckless disregard of the law by the police was designed to prepare receptive ground for his submission that the trial judge should have recognised that the admission of the evidence would have been unfair to the accused.		He recognised that in this connection "unfair" was used in the sense that use of the evidence would result in an unfair trial beGause its reliability had been affected by the circumstances in which the admissions were made: Cleland (1982)	151 CLR 1, Van der Meer (supra), and the summary of the leading cases in Ainsworth (1991) 57 A Crim R 174, were relied on.

Counsel also recognised that the trial judge had considered whether the material should be excluded on the basis of the "reliability" discretion, but said that it had miscarried because the trial judge had not given full weight
to the extent of the unlawfulness of the police conduct.	It was said that he had separated what had happened into different compartments and had wrongly found that the appellant had gone voluntarily  to the police station, and had failed to treat the unlawful conduct as a whole.

However, it was for the appellant at the voir dire hearing to persuade the judge that the evidence should be excluded in the exercise of his discretion:	McPherson (1981) 147 CLR 512 at 518-520, and the judge had not been persuaded that the period between the departure from the appellant's residence and the time when he was left alone in the interview room with the door shut was a period during which his detention by the police or any other of their conduct was unlawful.	This was a conclusion fully open to the judge on the material before him and one with which I  can see no reason to interfere.

Further, it seems to me to be quite plain that his Honour was considering the particular submission in the light of adverse views he had formed about the police conduct and had well in mind the full facts of what had happened in the period between the arrival of the police at the appellant's residence and his formal arrest.
Irrespective of the legal categorisation of the facts at different moments in that period, Martin J's reasons clearly convey to me that he had the facts fully in mind and that it was against their background that he came to the conclusion


that there was nothing to suggest that what was said by the appellant in the two conversations was unreliable in the relevant sense.

One factor in his coming to this conclusion was that what was said by the appellant in the course of the two conversations was voluntary.	The issue of voluntariness was not raised in the argument on the voir dire, partly perhaps because the appellant denied that the conversations had taken place at all, partly perhaps also, because if in the circumstances the court accepted the police evidence that the conversations took place there was nothing to suggest that they were not voluntary.

In the course of the appeal, the appellant's counsel made some submissions directed to the voluntariness of what was said by the appellant in the two conversations, but, quite apart from the position that I doubt whether in the circumstances the point was really open to be raised, I do not see what other conclusion the trial judge could have reached but that the statements in question were voluntary, once he decided that they had been made in the way narrated by the police officers.

A further point made for the appellant was that what was referred to as the Bunning v Cross discretion (see (1978) 141 CLR 54) had not been explicitly referred to by the trial judge.	This discretion involves the weighing up
of the public interest in having those who commit crimes convicted of them against the public interest in protecting citizens against unlawful conduct by the police.

Although it is possible that this weighing up will sometimes lead to the exclusion of evidence, even although obtained voluntarily from an accused, even although its admission would not result in an unfair trial and even although its prejudicial effect does not outweigh its probative value, it will only be in very exceptional cases that that will happen.	The fulfilment of the three conditions I have mentioned will in the great majority of cases mean that the discretion will have to be exercised in favour of the prosecution.	The fact that the law has reached this state must make it appear to some police officers that it is worth taking the chance of unlawfully detaining a suspected person in the hope of obtaining evidence which will nevertheless be admitted against that person at a trial.. It is to be hoped that this appearance will soon be dispelled, either by legislation or the High Court.	For the moment however the position appears to be as I have stated it.

The law on this point is helpfully summarised by Hunt J in Ainsworth.	In the report of his reasons (at 185) there is a list of five matters which should be taken into consideration in the balancing exercise that the court must perform between the public interest in the conviction of
offenders and the public interest in protecting citizens against unlawful conduct by the police.	Counsel for the Crown in the present case analysed the evidence on the voir dire in light of these considerations and submitted that everything pointed to the conclusion that had the judge turned specifically to this aspect of the exercise of his discretion, the only answer he could arrive at, once he had reached his earlier conclusion about the reliability discretion, was that it had not been shown on the appellant's behalf that the confessional material should be excluded.

In my opinion that submission was correct and the first ground of appeal fails.


Ground 2.	Erroneous refusal of adjournment.
This ground was not pressed.



Ground 3.	Erroneous direction to jury.
The police officer who first gave evidence at the trial of the two incriminating conversations was Mr Matheson.
Counsel took him through his account of the conversations in a way designed to show the unlikelihood of their having taken place; in doing this he questioned Mr Matheson about notes he said he had made of the conversations, again in a way to cast doubt upon Mr Matheson having done what he said he had done, all this leading up to a suggestion to
Mr Matheson that the conversations simply did not take
place.	One of the suggestions put to Mr Matheson involved a charge of recent invention, or something akin to it, in regard to the preparation of the notes.	This led prosecuting counsel to lead evidence from Mr Matheson in re examination of what had taken place on 4 April 1989 (a week after the appellant was charged) in the course of a bail application then made by the appellant in the Magistrate's Court.	This evidence was that the appellant had been represented by a lawyer at the bail application and that
Mr Matheson had given evidence of the two incriminating conversations.	No attempt was made to lead any further evidence of what happened at the bail hearing.	In particular, and importantly for present purposes, no evidence was led of whether any challenge was then made on behalf of the appellant to the police evidence that the conversations took place.

Although the evidence was properly led in re examination forth purpose already indicated, the facts revealed by the evidence, so far as they went, subsequently prompted a question from the jury directed to a different point.

Substantially speaking, the evidence before the jury was that of Mr Campbell and the police officers.	No evidence was called in the appellant's case.

In summing-up to the jury Martin J referred to the fact
that the appellant had exercised his right not to answer questions during the formal interview. He then directed them as follows:

"That is a right which we all have and it can't be held against us.	There's no good saying you don't have to answer questions unless you wish to, and then if you decline to answer questions, finding it being used against you at some stage.	So, you completely disregard, as anything to do with the guilt of the accused, the fact that he exercised the rights that you, I, and everybody else in this room has, if you find yourself being asked questions by police."

Later, when summarising Mr Matheson's evidence, he referred to the cross-examination about the notes made of the incriminating conversations and continued:

"The criticisms made, as I've already said, are those that it would have been so much easier for all of us had the police done what was available to them to have done, and that was to get the tape recorder out, put the conversation to him straight away, after having written it out and so on.

He did have the chance, as was established in re examination, not months later but just 4 days later
MR DAVID:	Seven, your Honour. HIS HONOUR:		Pardon?
MR DAVID:	Seven, your Honour.

HIS HONOUR:	Seven, right, thank you Mr David - I was mistaken - seven days later to know what the police evidence was going to be and to know that amongst it was evidence of these statements.	So it was only a short time after the police had written these notes out that the accused knew that that was what they were going to say about him and therefore he could have done whatever he wished to do about that at the time."

The jury retired at 5.38 pm.	Some time before 6.47 they sent a note to the judge saying:


"Regarding the conversations after the record of interview and in the car, was Druett legally in a position to challenge the statements, and did he at the committal hearing."

After some discussion with counsel, Martin J recalled the jury into court. The Foreman explained the reason for the question:

"We just wanted to know if either he or his counsel, if he had counsel, said, 'no, I didn't say that' or 'yes, I did say that'.	If he - if it was - because it was mentioned, and we just wanted to know if he's refuted it or not, or
HIS HONOUR:	Yes, at the committal hearing?
THE FOREMAN:	At the committal hearing, the seven days after."

Martin J then gave the following direction:

"HIS HONOUR:	Right.	Well, the position is this, that any accused person - and that includes the accused,
Mr Druett, - upon committal proceedings, is entitled to adopt such course as he is advised or wishes to adopt, including to challenge any evidence which is given in those proceedings.

There is evidence in this case that the police evidence as to the alleged conversations after the record of interview and in the car was given upon the committal proceedings.	There is no evidence in this trial as to the course adopted by the accused at the committal proceedings.
That is the answer which I must give you.	We cannot - notwithstanding any interest you may have in it - go and have a look and see what happened.	There is no evidence here as to what the accused did upon the committal proceedings concerning any challenge to the statements made by the police regarding his conversations after the record of interview."

Crown counsel had noticed the Foreman's reference to "seven days after" and raised with the judge the possibility that the jury may have been confusing the bail hearing of
4 April 1989 with the subsequent committal hearing.	The judge asked the Foreman and it became clear that the jury had been intending t9 ask about what had happened at the bail hearing not the committal.	Once that had been established Martin J said to the jury:

"HIS HONOUR:	All right.	I'll hear counsel when I've finished what I'm about to say, if they wish to correct me in any respect, but the position is basically the same as I've already put it to you, and that is that an accused person, upon bail proceedings, is entitled to adopt whatever course he may be advised or may decide to adopt, including a challenge to any evidence given on those proceedings.

There is evidence in this case that the police evidence as to the alleged conversations after the formal record of interview and in the car was given upon the bail application.	There is no evidence in this case, in the trial, as to the course adopted by the accused on that occasion; that is, the occasion of the bail application."

Counsel both for the Crown and the appellant said they agreed with this direction and the jury retired at 6.56 pm. Some further discussion about the direction then took place, but the judge decided to leave it as it was, and left the bench.	Some time later, counsel for the appellant asked him to come back.

What then happened is recorded in the transcript as follows:

"MR TIPPETT:	Your Honour, I apologise for having to ask your Honour to return, ---
HIS HONOUR:	That's all right.

MR TIPPETT:	--- but it has taken some time to sink in. I've received instructions from the accused and, your Honour, I ask that there be a direction to the jury


that the fact there is no evidence is not something the jury can take into account in its deliberations.

HIS HONOUR:	Mr Tippett, if I've said it once to the jury I've said it five times during the course of this trial, including during the course of my summing up, that in deciding this case they pay regard to the evidence.
MR TIPPETT:	Yes.

HIS HONOUR:	So they're told there's no evidence.	How can it be suggested that that in some way is going to impinge upon their consideration?

MR TIPPETT:	Well, the fact that they may conclude that as there is no evidence, that there is no evidence in the affirmative, namely no evidence that there was a challenge and that that fact in itself indicates that the accused has accepted a state of affairs, namely that conversations have taken place ---

HIS HONOUR:	Well, they've been told on a number of occasions no onus rests upon the accused to prove anything or disprove anything.

MR TIPPETT:	Yes, your Honour, but what's obviously concerning the jury is, well, did the accused have available to him a mechanism to complain about what's taken place.

HIS HONOUR:		An issue which was raised by you, quite properly.	And there's no evidence one way or the other as to whether or not he availed himself of the opportunity on the occasion of bail application.
I'll hear y ou 1 Mr David.
MR DAVID:	Well, if my friend wants that put I've certainly no objections to it, but I think it's already been put.

HIS HONOUR:	All right.	The fact that there is no evidence is not something the jury can take into account in its deliberations.	That's what you ask me to put to them?
MR TIPPETT:	Yes.
HIS HONOUR:	Mr Tippett, doesn't it give rise to the question that was concerning me immediately before we retired, and that is the possibility of giving rise to confusion about things which needn't concern the jury?

MR TIPPETT:	Well, your Honour, the answer to the question was:		yes, there is a legal entitlement to
challenge on the bail application.	But, secondly, there is no evidence of what occurred at the bail application.

HIS HONOUR:	Well, there's evidence that the police statements were given in evidence, step two.

MR TIPPETT:	I'm sorry, evidence that the police statements were given in evidence, but no evidence of whether or not those statements were challenged.	The jury might conclude that that in itself suggests that the accused accepted a fact that he was entitled to challenge and consequently the statements

HIS HONOUR:	All I can tell them is that he may or may not have and there's no evidence one way or the other. That's what I've already told them.

MR TIPPETT:	Yes.	Well, I can only press it, your Honour, in the terms that I have.	I don't want to get into a situation where your Honour goes through the evidence or feels bound to do that.		But I just reiterate my submission ---

HIS HONOUR:	The fact that there is no evidence is not something the jury can taken into account in its deliberations.		And I've told them a number of times that they're to decide the case on the basis of the evidence.

It's very troublesome, Mr Tippett.	I'm concerned to see that fairness goes to your client and the trial is properly conducted, but I'm also concerned to see that the jury don't find themselves confused about a side wind.

MR TIPPETT:	·Yes.	It's not a matter, though, the bail application is not a matter - what occurred or what did not occur on the bail application is not a matter which they should have regard to in their deliberations as to whether the statements were made or not.

HIS HONOUR:	There is no evidence as to what happened at the bail application.	They are to, in this case, decide this case on the basis of the evidence.	There is no evidence.
MR TIPPETT: Yes.	May it please your Honour.
HIS HONOUR:	I think I'm against you, Mr Tippett, unless, Mr Crown, you think that really in fairness to the accused I should put this to the jury,
MR DAVID:	I've nothing further, sir.


HIS HONOUR:	I'm reluctant to bring them back to go into what I think is - I've described it as a side wind; that may be wrong, but to put that appellation on it.	I'm sorry, Mr Tippett, I can't see any value in doing so, in the interests of anybody.
MR TIPPETT:	If it please your Honour."


The matter was thus left as it had been when the jury retired at 6.56 pm.	The jury next returned at 12.02 am, retired at 12.10 am and finally returned with their majority verdict, which was given at 12.35 am.

The submission by appellant's counsel which was not accepted by the trial judge at the trial was repeated in the appeal.

Stated in what seems to me to be its strongest form it is to the effect that the evidence of the two incriminating conversations was obviously of great importance at the trial; despite the fact that the appellant had given no evidence before the jury the facts as they stood at the end of the Crown case could very well have given the jury some concern about the likelihood of the conversations having taken place in the circumstances asserted by the police officers.	In considering the attitude they should take to the probabilities on this matter, the jury may well have wondered what the appellant had said about the conversations as alleged by the police: had he ever denied them, if so, when, and in what way.	For the jury to have asked itself these questions may have involved them in getting into
impermissible ground in two ways; they may have thought they could more safely accept the evidence of the police officers about the two conversations if the appellant had not taken the first opportunity of denying them; this they would not have been entitled to do.	Also, they may have been speculating about matters of which there was no evidence, again, something they should not be doing.

Although it is not possible to be certain that these matters were being considered by the jury, the question they asked indicates at the very least the distinct possibility that their deliberations were moving in this area.	The reference by the Foreman in the answer to the judge's question (above set out) to their wanting to know if the appellant had refuted the allegations really makes the inference a probability rather than a possibility.

Therefore, it was submitted for the appellant, it was particularly important that the jury be clearly directed that not only was there no evidence of what had happened at the bail hearing concerning what if anything the appellant had done in regard to the evidence given by Constable Matheson concerning the incriminating conversations, but also that the appellant had been under no obligation to make any response at the bail hearing.	No silence on his part at such a hearing could be used against him in any way, any more than it could be if he remained silent at a committal hearing: Petty (1991) 173 CLR 95.


It was submitted that the direction given had not made this clear, so that the jury may well have subsequently been wondering why no cross-examination had been directed to
Mr Matheson or no evidence called by the appellant to show that he had challenged the police allegations as soon as he knew of them.	The possibility that the jury may have been distracted by such impermissible thoughts, it was submitted, raised a real question whether the trial had in this respect been fair, particularly in view of the jury's not being unanimous even at a much later stage of their deliberations.

The Crown's first submission in response to this argument was the logical one that the jury had been accurately instructed that there was no evidence of what had happened at the bail hearing concerning Mr Matheson's evidence of the incriminating conversations and therefore there was no material upon which the jury could draw any inferences one way or the other.	Second, it was submitted that for the trial 'judge to have gone further than he did in the direction that he gave in answer to the jury's question would have been difficult to do without creating possibilities of further confusion in the juror's minds.
Third, it was submitted the jury had ·in any event been given a proper direction concerning the right of any person to refuse to answer questions.

It seems to me that there is considerable force in the submissions made both for the appellant and the Crown.

In regard to the Crown's submissions there seems to me to be more to be said for the first of the three arguments than for the latter two.

As to the second, it does not seem to me that it would have been particularly difficult to state shortly to the jury that the appellant had been under no obligation to make any response at the bail hearing, that that was the position whether there had been any evidence given or challenge made by him regarding the police officers' allegations or not, and that they should put any questions they might have in mind about what he did or did not say at the bail hearing completely out of their consideration, bearing in mind what is frequently called the right to silence.

As to the third submission, there are two features in particular which lessen its weight.	The first is that the direction was of a ·general kind and not concerned with the specific question which concerned the jury.	The fact that the question was asked after the direction had been given indicates that the jury had not connected it with the situation they were asking about or had not fully grasped its substance.	The other feature, which may have contributed to the jury's lack of full understanding, is that the direction could have been understood as referring only to rights not to answer questions asked by police.
The first of the three submissions made for the Crown does appear to carry some logical force.	The practicalities of the situation however, seem to me to outweigh the logic. There seems to me to have been a real risk that the jury retired, for their further lengthy deliberations, still likely to have been wondering whether (notwithstanding that there was no evidence about it) the appellant had "refuted" what the police officers said on 4 April 1989 he had admitted to them seven days before.	The likelihood that this was in their minds means that I cannot be satisfied that the trial did not miscarry.	The subject matter of their question may have been highly material, in their minds, to their assessment of the credibility of the accounts by the police officers of the admissions they said had been made by the appellant.

In my opinion this ground of appeal succeeds and should lead to the quashing of the verdict and convictions.


Grounds.	Error in failure to direct jury the appellant was unlawfully in custody at the time of the alleged incriminating conversations.
In his summing-up to the jury Martin J gave a direction of the kind required by McKinney v The Queen (1991) 171 CLR
468.	In part of this direction he said:

"Now, the law in relation to police evidence when they say that there were confessions made by an accused person such as the accused, has been involuntarily held in police custody and without access to a lawyer or independent person, where that is disputed and the making of those confessions is not reliably


corroborated, then a warning is necessary to be given. Now, I just want to look at those elements quickly.

There is here police evidence of confessional statements which they allege were made by the accused, that's the two oral statements; one immediately after the formal interview and the other in the car, in a situation where the accused was involuntarily held in police custody, that you look at all the circumstances and you may find that not difficult to come to a view that he was involuntarily held by the police.	But, that's a matter for you."


No complaint about this part of the summing up appears to have been made at the trial, but in the appeal it was submitted that the judge should have gone further, explained to the jury what were the elements of unlawful custody, left it to them to decide whether the appellant had been in unlawful custody at the time of the conversations, and, if the jury decided that he had, then to consider whether that should tell against the credit of the police officers in regard to the conversations.

To this submission the Crown replied that for the unlawfulness of the custody to be relevant to an attack on character or credibility of the police officers, then it must have been deliberate and intentional on their part.
They were not cross-examined to that effect before the jury. The judge's observations concerning the unlawful custody were made following the voir dire hearing at which the evidence was considerably fuller than it was before the jury and, the direction actually given was quite sufficient in the circumstances.	Once the direction was given as it was by Martin J, with its stress on the appellant being
involuntarily held (which the judge referred to at least three times) the introduction to the jury of the need to decide whether the facts additionally fulfilled the ingredients of unlawful custody was irrelevant and unhelpful.

In my opinion the Crown's submissions which I have summarised were sound on this point and this ground of appeal should be dismissed.


Ground 6.	The verdict was unsafe and unsatisfactory.
What is required of a Court of Criminal Appeal when considering a claim by a convicted person that the verdict of the jury was unsafe and unsatisfactory has been dealt with by a number of decisions in the High Court in recent years.	Their effect was conveniently summarised in a decision of the New South Wales Court of Criminal Appeal, Gordon (1991) 57 A Crim R 413, by Hunt CJ at CL, as follows:

"A verdict will usually be considered to be unsafe and unsatisfactory if this Court concludes that the jury, acting reasonably, should have (in the sense of ought to have) entertained a sufficient doubt as to have entitled the accused to an acquittal; that is, the jury ought to have entertained a sufficient doubt as to the guilt of the accused: Whitehorn (1983) 152 CLR 657 at 687; Chamberlain (No 2) (1984) 153 CLR 521 at 534, 602-
3, 606-7.	For that task, this Court must undertake an independent examination of the relevant evidence and make its own assessment of both the sufficiency and the quality of the evidence: Morris (1987) 163 CLR 454 at 463-464, 466, 473, 478-79.	But this Court makes such an assessment not for the purpose of substituting its own view of the accused's guilt for that of the jury, but in order only to base its judgment as to whether the jury ought to have had a reasonable doubt as to that guilt: Chidiac and Asfour (1991) 171 CLR 432 at


443-444, 452." (at 416)


In carrying out the task as summarised by Hunt CJ at CL, I will first set out what had to be established by the Crown and what materials were before the jury in regard to each of the matters the Crown had to prove.

The count upon which the jury found the appellant guilty has already been set out (pl).	The indictment also set out the following particulars of the charge:

"ROBERT ALEXANDER DRUETT on or about the 27th day of March 1989 at Darwin in the Northern Territory of Australia was knowingly concerned in the importation into Australia of prohibited imports to which section 233B of the Customs Act 1901 applies, being narcotic goods consisting of a narcotic substance, namely heroin, being not less than the trafficable quantity applicable to heroin."


A number of facts were admitted by the appellant for the purposes of his trial.	These were as follows.	On
27 March 1989, Mr Campbell was in possession of six condoms wrapped in plastic and black adhesive tape.	Those six condoms contained white powder of a total net weight of 141.888 grams.	The white powder was narcotic goods within the meaning of the Customs Act, being impure diamorphine hydrochloride consisting of 69% to 76% diamorphine.	The total available diamorphine was 104.5 grams.		Diamorphine is pure heroin, a narcotic substance within the meaning of the Customs Act. Heroin was a prohibited import within the meaning of the Customs Prohibited Imports Regulations and
the customs Act.	In relation to heroin, the trafficable quantity at the relevant time under the Customs Act was two grams.

It was not admitted that the heroin was imported  by Mr Campbell; nor that the appellant was knowingly concerned in any importation.	These two matters therefore had to be proved by the Crown and accepted by the jury as proved beyond reasonable doubt.	The last matter was the really substantial issue at the trial.

The principal evidence led by the Crown material to the disputed issues was as follows.


Mr Campbell's evidence.	Mr Campbell said the appellant had asked him if he would be interested in travelling to Thailand to purchase heroin to return to Australia (AB 576). He had agreed, and the appellant had then said that
Mr Campbell should.fly to Thailand, make contact with a person in Chiang Mai, arrange to buy drugs and return to Darwin (AB 577).	The appellant gave him $1,000 with which to buy an air ticket which he did, (AB 578) and was later given details of who he was to meet in Chiang Mai (a man called Ewan) and where to buy the drugs (the Gold Riverside Guest House) (AB 579).	The appellant gave him a brochure of the Gold Riverside Guest House (AB 580).	The brochure was tendered in evidence (Exhibit Pl).	On 21 March 1989 the appellant gave him $6,000 to purchase drugs (AB 580).
He left on 23 March, travelling to Bangkok by Royal Brunei Airlines, stopping at Brunei on the way (AB 582-3). He arrived at Bangkok about midday and flew to Chiang Mai in the mid afternoon of the same day, 23 March (AB 584).	He went to the Gold Riverside Guest House and after a short interval saw a person called Bwan (AB 584-5).	Two days later, about midday on Saturday, 25 March he received six parcels from this man, in return for money he had paid him the previous Thursday night (AB 586).	He inserted the six packages in his body and flew back to Bangkok on the Saturday afternoon (AB 586-7).

He then caught a plane which flew back to Darwin via Brunei, arriving at Darwin airport in the early morning of Monday, 27 March 1989 (AB 588).	He was there spoken to by two Federal policemen, then taken to Darwin Hospital where the objects inside him were removed, and then taken to Berrimah Police station (AB 588).	After an interval he telephoned the appellant from the police station in the presence of police officers.

The telephone conversation was recorded and played to the jury at the trial (AB 590-1).	In it, Mr Campbell told the appellant he was just leaving the police station, he could not talk too much but they would let him make a call and he was out on bail.	He said he was going to book into the Atrium Hotel.	The appellant first said he would go over and have a yarn to him but then suggested that Mr Campbell
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come over to his place and see Cath.	In the end Mr Campbell said he was going to make a booking and would be in the  hotel in an hour.	The appellant said he would see him round about then, and the conversation ended.

There was nothing in the conversation incriminatory of the appellant.

Mr Campbell went to the Atrium Hotel where a short time later Cathy Suringa met him at the bar in the lobby level.
They spoke together (AB 592).


On 30 June 1989 he pleaded guilty to a charge of importing heroin into Australia and was sentenced to four years imprisonment with a one year non-parole period.	He was released from gaol on licence at the beginning of July 1990, a little over a year before giving evidence at the trial (AB 594).


Evidence of Messrs Matheson and Cook.	A number of police officers gave evidence.	Some of it covered the same ground as Mr Campbell's evidence in regard to what happened following his return to Darwin on 27 March.		Additionally, evidence was given of police going to the appellant's residence with a search warrant, then taking him to Berrimah Police Centre, and there making a formal record of interview with him.	It seems that this document was not tendered in evidence.


Mr Matheson gave evidence that after the formal record of interview had been completed he and the appellant had the following conversation:

"'What's the point?		You obviously know about Cathy. You know about everything.	I didn't want her brought into it.'	I said:	'Who's Cathy?'	He said:		'Look, as I said, I didn't want her brought into it.'	I  said: 'Are you talking about Cathy Suringa?'	He said:		'As I said, you obviously know about her.		He's getting back at me for screwing around with Cathy.'	I said:	'Who's getting back at you?'		He said:	'Craig.'	I said:
'You mean Craig Campbell?'		I said:		'Do you want to make a handwritten statement?'	He said:		'No.	No, I'll leave it as it is.		I don't want it on paper.'	I said:	'How is Cathy involved in this?'	He said: 'Well, I dragged her into it when I asked her to go to the Atrium, didn't I?'		I said:		'Why did you ask her to go to the Atrium?'	He said:		'I got those phone calls from Craig and it didn't take much to work out that something was wrong, so I asked Cathy to go to the Atrium to sus it out.'		I said:		'What did Craig say to you when he called you?'			He said:	'Look, you already know about what he said.		Why go over it now?'	I said: 'What was Craig supposed to do when he flew back into Darwin?'	He said:	'He was just going to come around to my place and give me the gear.'	I said:	'What do you mean by gear?'	And Mr Druett didn't reply to that."


Mr Matheson also gave evidence of another conversation which took place a little later while he was travelling with the appellant in a police vehicle.	That conversation was as follows:

"I said:	'Do you still understand, Rob, that the caution I gave you earlier still applies?'		He said:	'Yeah'.... I said:	'It's been alleged, Rob, that you were going to pay Craig Campbell $10,000 once he'd given you the heroin.	What do you say to that?' He said:	'That's crap.		We were going to split the smack straight down the middle, half for me and half for him.'		I said:	'What were you going to do with your share?'	He said:	'Use it.	I would use the lot.' 'Did you know if Craig was a user?'	He said:	'Yeah,
he wasn't a heavy user, but he had the potential to be a real bad user.'"


Mr Cook was present both when the first conversation above set out took place between the appellant and
Mr Matheson and also in the police vehicle when the second conversation took place.	He gave evidence in similar terms to the evidence of Mr Matheson about what was said.


Criticism of Crown evidence.	There was thorough cross-examination of Mr Campbell, Mr Matheson and Mr Cook.
It was suggested to Mr Campbell that he had been jealous of· what he understood to be the relationship between the appellant and Cathy Suringa and had, after being caught at the Darwin Airport with the drugs in his possession, substituted the appellant for another person who had been  the true paymaster and organiser of the drug buying trip.
The cross-examiner obtained some answers from Mr Campbell which could be fitted into this hypothesis.	No material of anything like a decisive nature was however elicited.

In cross-examining the two police officers who gave evidence of the two incriminating conversations, counsel for the appellant quite forcefully accused them of having made up the conversations.	In the circumstances, these accusations may have troubled the jury, because apart from the conversations themselves, nothing emerged in the evidence at the trial giving any indication that the appellant would have been likely to make the admissions in


those conversations or explaining why an otherwise complete absence of any admissions implicating him in·the importation of the drugs should have suddenly been reversed at the times when he was said to have volunteered the incriminating information.

However, again, although counsel was able to make considerable play with the circumstances, the witnesses did not say anything during their time in the witness box which could be regarded as direct or indirect evidence that the accusations made against them had any basis.

The way the evidence of the three principal witnesses was left, it was very much a question for the jury to decide whether to believe all three of them, or, perhaps, to accept Mr Campbell without coming to any firm conclusion about the evidence of the other two.	If the jury accepted
Mr Campbell, they may then have been more inclined to accept the evidence of the police officers.	On the other hand, going back to Ground 3, if they were doubtful about the evidence of the police officers, they may not have been prepared to accept Mr Campbell's evidence beyond reasonable doubt.

The short answer to the present ground of appeal is that it does not seem to me that it can be said that the jury ought to have entertained a sufficient doubt as to the evidence of the three principal witnesses as to lead them to
conclude that the Crown had not proved the case against the appellant beyond a reasonable doubt.	It was in my opinion open to the jury to entertain such doubts of the witnesses; equally, however, it seems to me to have been pre-eminently a matter for them either to accept the Crown case as proved beyond reasonable doubt, or not to be satisfied of it to the requisite standard.


Conclusion.
None of the appellant's grounds of appeal seems to me to have any merit apart from Ground 3.	The failure to give the direction discussed in dealing with that ground seems to me to have been the only basis for criticism of Martin J's handling of a difficult trial.	However, that ground leads me to the conclusion, for the reasons given, that the appeal should be allowed, the jury's verdict and the conviction should be quashed and a new trial ordered.	The appellant should be remanded in custody until the next arraignment day unless granted bail in the mean time.
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