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The Crown and accused have each closed their case.	The accused stands arraigned on a charge of unlawfully causing grievous harm in contravention of s.181 of the Criminal Code which provides:

"181.	GRIEVOUS HARM
Any person who unlawfully causes grievous harm to another is guilty of a crime and is liable to imprisonment for 14 years."



In the absence of the jury and before counsel addressed the jury, I referred counsel to the provisions of s.330 of the Criminal Code which provides:









"330.	CO"CRT TO DETERMINE AVAILABILITY OF ALTERNATIVE CHARGE

It is the duty of the court to determine at the conclusion of the evidence whether or not, upon the evidence, any other charge is in fact available for the consideration of the jury."



I invited submissions as to what alternative charges were available on the evidence.	Having heard those submissions I now have to rule as to what charges, if any, in addition to the charge in the indictment should be left to the jury.

It was submitted that a charge of unlawfully causing bodily harm ccntrary to s.186 of the Criminal Code was available by virtue of s.320(1).	Those sections respectively provide:

"186.	BODILY HARM
Any person who unlawfully causes bodily harm to another is guilty of a crime and is liable to imprisonment for 5 years or, upon summary conviction, to imprisonment for 2 years.

320.	CHARGE OF CAUSING EVENT, &c.

	Upon an indictment charging a person with a crime of which causing an event is an element he may be convicted alternatively of any offence of which causing a	event of a similar, but less injurious, nature is an element."







Whilst I agree that a charge under s.186 can be an alternative to a charge under s.181 by virtue of s.320(1), I do not consider I should leave the lesser charge to the jury in this case.	There is no practical issue in the case as to the extent of the injuries that befell Miss Leeson.
Two medical witnesses gave evidence that she sustained a serious penetrating injury to the left eye which has resulted in permanent loss of vision in that eye.	Counsel for the accused did not challenge this evidence in cross examination and candidly informed me (if not yet the jury) that there was no issue as to the nature and extent of Miss Leeson's eye injury.	The injury constitutes grievous harm as defined by s.1 of the Criminal Code, namely"... physical ..• injury of such a nature as to	... cause ... permanent injury to health".

Common assault (s.188 of the Criminal Code) is not available as an alternative.	Intentional causing of grievous harm (s.177 of the Criminal Code) is not available in the absence of a fresh indictment (s. 326 of the Criminal Code) and counsel for the Crown has not made submissions or invited me to discharge the jury and direct a fresh indictment.	I do not consider this is a proper case to exercise my powers under s.326 of the Criminal Code.






There remains the submission that having regard to
s.318 of the Criminal Code I should direct the jury upon and leave open for them a verdict in respect of a charge under s.154 of the Criminal Code.	Sections 31, 318 and 154 of the Criminal Code respectively provide:

"31.	UNWILLED ACT, &c., AND ACCIDENT

	A person is excused from criminal responsibility for an act, omission or event unless it was intended or foreseen by him as a possible consequence of his conduct.


	A person who does not intend a particular act, omission or event, but foresees it as a possible consequence of his conduct, and that particular act, omission or event occurs, is excused from criminal responsibility for it if, in all the circumstances, including the chance of it occurring and its nature, a reasonable person similarly circumstanced and having such foresight would have proceeded with that conduct.


	This section does not apply to the offences defined by Division 2 of Part VI.


318.	CHARGE OF OFFENCE AGAINST THE PERSON WHERE SECTION 31 OR INTOXICATION IS A DEFENCE

Upon an indictment charging a person with murder, manslaughter or any other offence against the person, if he is found not guilty of the crime charged or any other offence of which he might otherwise be convicted upon that indictment by reason of the provisions of section 31 or intoxication, other than intoxication of such a nature that the provisions of section 35 apply, he may be convicted alternatively of the offence defined by section 154 with or without any of the circumstances of aggravation therein set out.

154.	DANGEROUS ACTS OR OMISSIONS
	Any person who does or makes any act or omission that causes serious danger, actual or potential to the lives, health or safety of the public or to any member of it in circumstances where an ordinary person similarly circumstanced would have








clearly foreseen such danger and not have done .or made that act or omission is guilty of a crime and is liable to imprisonment for 5 years.

	If he thereby causes grievous harm to any person he is liable to imprisonment for 7 years.


	If he thereby causes death to any person he is liable to imprisonment for 10 years.


	If at the time of doing or making such act or omission he is under the influence of an intoxicating substance he is liable to further imprisonment for 4 years.


	Voluntary intoxication may not be regarded for the purposes of determining whether a person is not guilty of the crime defined by this section."




Section 35 of the Criminal Code is not relevant for present purposes.

Counsel fc·r the accused submitted that I have a discretion in the matter and that the Crown case under s.181, being in the nature of a deliberate assault as opposed to a negligent or reckless act, and that having cross examined the Crown witnesses to meet a case under s.181, the accused was prejudiced in having to deal with an alternative count under s.154.

I suppose one answer to this submission might be that the accused in conducting his defence ought to have had in mind sections 330, 318 and 154 of the Criminal Code and conducted his defence accordingly.	Another answer may be that I have no discretion under s.318 - the section says






the accused "may be convicted", not that in an appropriate case the judge may leave certain matters to the jury.	But for the reasons I shall give I do not have to decide these matters now.	I do not think the section 154 offence is available here on another ground.

In order to explain the ground it is necessary for me to say something of the respective cases for the Crown and the accused.	The Crown alleges that in a private house in the course of a social gathering between 4 people, the accused intentionally hit Miss Leeson with a coffee mug; that upon impact the mug shattered causing the eye injury previously referred to.	The accused on the other hand says that he did not intentionally hit Miss Leeson but that the calamity occurred as a result of an accident, it arose in the course of some pushing and shoving during an argument. It is unnecessary for me to give a more detailed account of the respective versions or to encumber this narrative with aspects (which may or may not arise in counsel's addresses to the jury) about the state of sobriety of the participants, or matters of self-defence or provocation.

Section 154 speaks of acts in relation to "the public or to any member of it".	This section does not speak of acts in relation to "a person" or "any person".	The section, or so it seems to me, is not directed to actions by an accused directed to a person who is well known to the
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accused.	It is rather directed to protecting the uninvolved public at large or a particular person who, vis-a-vis the accused's act, is a member of the public. When the victim, vis-a-vis the accused's act, is not a member of the public, it seems to me the section has no application.	Here the unfriendly altercation was private and between people describing themselves as friends.	It was not a bar room brawl between strangers.	Whether the latter is within s.154 may be debatable - I would guard myself against expressing any view in that debate here - but I am firmly of the view that s.154 has no application to the case before me.	Of course a person may be a member of the public for one purpose and at the same time not a member of the public for another.	For example, if two
friends went to the football and one assaulted the other in the course of a private argument about the merits of the umpiring, the assault by one on the other could not, in my view, be said to be an act directed against a member of the public.	If on the other hand one of the friends threw a missile indiscriminately into the crowd and hit a stranger that would, in my view, clearly be an act in respect of a member of the public.	If the missile were to hit the friend rather than a stranger I can see no reason why that also would not constitute an act in relation to a member of the public.	As I have said, the accused's act, vis-a-vis a particular victim, must be vis-a-vis the victim as a member of the public.
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I rule in the present case, and for the reasons that I have given, that the only charge to be left to the jury is that of unlawfully causing grievous harm, i.e. the charge in the indictment.

(The jury returned, counsel then addressed the jury, His Honour summed up and after retiring, the jury returned and delivered a verdict of guilty to the charge in the indictment.)

