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IN THE MOTOR ACCIDENTS COMPENSATION APPEAL TRIBUNAL AT DARWIN
No.M4 of 1987


BETWEEN:
LYNDA MAY BARTON

Applicant

AND:

TERRITORY INSURANCE OFFICE BOARD

Respondent

/
TRIBUNAL:	KEARNEY J.

REASONS FOR DETERMINATION
(delivered 20 October 1990)



Background to Reference

This is the determination of a Reference to the Tribunal under s.29(1) {a) of the Motor Accidents (Compensation) Act (herein "the Act").	The Reference came about in the following way.


The applicant became a paraplegic at the age of 16 years as a result of a motor cycle accident which occurred on
8 June 1987. following way. an unregistered John Harris.
 By her account the accident happened in the On that day she was a pillion passenger on
and. uninsured motor cycle ridden by Terrence At about 5.30 pm that day they had left the
township of Jabiru by a bush track called the Mossie track; see the track at l - 2 in the aerial map Exhibit Pl of


..






3 April 1987.	They were accompanied by her brother Colin and a friend Naomi on a second motor cycle.	The Mossie track leads to the Arnhem Highway.	They crossed the highway and travelled along a bush track which runs from the
Arnhem Highway to a place called Rosie's Camp.	At one point there is a fork in this track, and they proceeded by what can be called the "right hand" track (that is, the "right hand" track as you face east).	Their intention was to press on past Rosie's Camp to their destination, a recreational water hole called "009", to swim.	The second motor cycle was about 50 metres behind when the accident happened.	As they crossed the Baralil flood plain on the "right hand" track-Harris' motor cycle struck a small ant hill.	The applicant was thrown in the air falling back on the motor cycle and thereby sustaining the injuries which rendered her paraplegic.	She fell on the left hand side of the track.
It is common ground that the land which they were then traversing was subject to the National Parks and Wildlife Act and Regulations as part of Kakadu National Park.

The track in question crosses the flood plain.	The accident happened on the track in the general area marked 3 on the aerial map Exhibit P2 of 13 July 1987.	The applicant contends that the "right hand" track on which she was travelling was at the time a well-defined and established track, providing the most direct route to the water hole known as 009, though there were other tracks in the vicinity created by travellers wfio had gone around boggy areas.



Matter in issue

It is convenient to state now what is in issue between the parties on this Reference: whether the accident in which the applicant sustained her injuri.es occurred on a "public street", as required by the definition of "accident" in s.4 of the Act.


Statutory benefits under s.7 of the Act are payable where the applicant "suffers injuries in or as a result of an accident - - ".	As far as is material, s.4 of the Act defines "accident: as meaning:-







,...: .
 "(a)		in relation to the Territory - an occurrence -

	on a public street, as defined in the Motor Vehicles Act, caused by or arising out of the use of a motor vehicle;"	(emphasis mine)

'	The definition in the Motor Vehicles Act of "public  street", as far as is material, is:-

"Any street, road, lane, thoroughfare, footpath or place open to or used by the public."

The respondent contends that at the time of the accident there was only one track across the flood plain at that place.	In the evidence this became known as the "left hand" track.	The plaintiff contends that the motor cycle was not on the "left hand" track, but on another track across the tlood plain, at the time; this is referred to as the "right hand" track.	The respondent contends that what the plaintiff claims was the "right hand" track were just marks made on the flood plain by an occasional vehicle, and made subsequent to the accident.	The respondent, in short, says that there was no "right hand" track at the time of the accident.

It can be seen that the applicant must show that the accident happened on a "public street", as defined above, if she is to obtain benefits under the Act; see s.7 of the Act and the definition of "accident" in s.4 . The plaintiff contends that the "right hand" track on which she was travelling was a "road" and thus within the definition of


"public street" in the Motor Vehicles Act;	alternatively, if it was not a "road", she contends it was a "place open to
- - the public" or a "place - - used by the public", for the purposes of that definition.	In either case, if she makes good her contention, the track was a "public street" for the purposes of the definition of "accident" in s.4 of the Act, and thus benefits are payable pursuant to s.7.



The history of the claim

In fact on 19 October 1987 the General Manager of the Territory Insurance Office rejected her application for the statutory benefits, on the ground that the injuries and incapacities she had sustained were not the result of an "accident" within the meaning of the Act.

On 8 December 1987 the Board of the Office determined that the General Manager's decision of 19 October 1987 should be confirmed.	That Determination was as follows:-

	That pursuant to s.7 of the Motor Accidents (Compensation) Act, the injuries/incapacity sustained by the applicant were not· the result of an accident within the meaning of the Act;
	that no benefits are payable to the applicant.


On 16 December 1987 the applicant as a person aggrieved by the Determination of the Board referred the matter to the Tribunal upon the following grounds:-

	That the injuries/incapacity sustained by the applicant were the result of an accident within the meaning of the Act; and


	that benefits are payable to the applicant pursuant to s.7 of the Act.



The evidence

{a)	General

Witnesses called by the applicant testified that the track which she identified as the track on which she was travelling when the accident occurred, was not at the time of trial in August 1988 in the same condition as it had been on 8 June 1987.	There was at the time of trial a
well-defined track some 10 metres to the north of the "right hand" track which the applicant says she used on 8 June 1987; this was apparent on a view taken on 12 August 1988.
This track - referred to as the "left hand" track - appeared at the time of the hearing to be the main track across the flood plain.	At the view on 12 August 1988 the track on which the applicant says she rode on 8 June 1987 appeared as a faintly discernible track.	The respondent contends that the "left hand" track was the track in use as at 8 June 1987 and that at the time of the accident the applicant was not on that track {which is admitted), or on any track, but was simply riding over the flood plain.	It will be recalled that the applicant contends that she was riding on a
well-defined track over the flood plain as it existed in June 1987; the respondent contends that the track at that time was in a different position to that which she
identified, and accordi gly she was not riding on a track at
l \Jr ;>
the time she was insurea, and so her contention as to being on a "public street" never gets off the ground, since she was never even on a track.

It became clear from the evidence that no route from the Arnhem Highway to Rosie's Camp and beyond, via Baralil flood plain, as used in June 1987 was after 1987 used as much as it formerly had been, because an all-weather road to Rosie's Camp had been constructed in October 1987, leading far more directly from a point on the Arnhem	Highway; this road thereafter carried the bulk of traffic to the Camp.





	The applicant's witnesses


The applicant,  Ms Barton, testified.	She was 16  years of age at the time of  the accident.	She recounted the events of 8 June 1987 along the lines already generally set out.	I found her to be an alert witness with good recall;  she answered in a straightforward  manner  and  with transparent honesty.	She described  the "right hand" track she took across the flood plain as "well-defined" at its commencement.	It  is marked in Exhibit P3; it was not as shown  in Exhibit D12.		She could not recall seeing any other track  at that place.		She described it as "all white dust" (p.3_2) , but "quite easy to see."	She said she had been on that track about a year before on a motor cycle, accompanied  by 2 other motor cycles (p.43); she agreed that the track at that time might not have followed  exactly the  same route as it did  at the time of the accident (p.47).		The area around was flat consisting of a flood plain while the grass at that time was mere stubble.			She described how the motor cycle struck a small ant hill beside the "right hand" track  resulting in her being thrown to the left hand side of that track.		She identified  the ant hill which was struck.	She described the "right hand" track  at  the time of  trial (August 1988) as looking  "as if it hasn't been ridden on for  a while" (p.41).	She said that as at August 1988 there was now another track nearby, to the left of the track which she had used in June 1987, and she agreed that this "left hand" track was "well defined" (p.46).

Mr Thomas testified.	He was the executive officer of the Gagadju Association Inc.	I found him to be an accurate witness with good recall, and a good knowledge of the relevant area.	He had visited Rosie's Camp on occasions in the course of his work; he described the various access routes to the Camp, as shown on the sketch Exhibit Pll which is not to scale.		In the first half of 1987 he had used the


"right hand" track some 3 or 4 times.	He had also travelled on it in 1985 and 1986.	He considered that the actual location of the track on the ground "changed every year" (p.78).	There were small diversions, as people using the track after the wet season skirted the boggy areas (p.87).
He had seen Aboriginal people travelling in vehicles in and out from Rosie's Camp, using that track on more than 4 occasions.

Mr Payne, a Jabiru resident, testified.	He was a keen fisherman and frequently used the Baralil Creek system.
Mr Payne was clearly a keen outdoors man and spoke with considerable authority on the area.	I found him to be a completely reliable witness.	I stress this since Mr Hiley of senior counsel for the respondent strongly attacked
Mr Payne's credibility.	The attack was largely based on what was advanced as objective photographic and scientific photogrammetric evidence.		Having examined that evidence with care, I consider that photographs such as Exhibit D12 are to be treated cautiously, and submissions based upon interpretations of them are not necessarily objective truth. He had been in the general area of the track in question many times since 1983 - hundreds of times, he said.	I do not regard that as an exaggeration.	In the first half of 1987 he had been there 2 or 3 times a week during the Wet season and more frequently in the Dry.	He said that the location of the track across the Baralil flood plain
changed every Wet season (p.95).	He said that most of the time he had used the track which the plaintiff says she took on 8 June 1987 (p.96), the "right hand track", because "that's the way most of the traffic was going" (p.96).	He said that that was the case in June 1987 (p.102).	He had seen Aboriginal people using that track "pretty regular'' (p.97), by vehicle.	He had also seen Jabiru residents using the track (p.98), usually in vehicles, as well as tourists.
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Mr La Fontaine, a senior field officer with the Northern Land Council at Jabiru, also testified.	He had lived in Jabiru since 1981.	He visited the scene of the accident a few days after it had occurred and had seen the marks of single tyres down the "right hand" track as identified by the plaintiff.	He had tracked those tyres as far as the ant hill which the plaintiff said the motor cycle had struck.
He said that the ant hill in question was only a matter of centimetres to the right of the right hand wheel marks of the track (p.126).	He had travelled on that "right hand"
,-	track on many occasions since 1981 (p.119), from the
Northern Land Council office to Rosie's Camp or to another transit camp nearby used by Aboriginal people.	He believed that he would have used it on the average twice a week since 1986 (p.120).	Prior to that time he had used the track for recreational purposes.	He described other vehicles he had seen using that track driven by tourists, towns people from Jabiru and the Gagadju.

He believed that during the first part of 1987 the "right hand" track was the dominant track (p.127), though as at August 1988 that situation was reversed and the "left hand" track had become the dominant track.	He said that prior to June 1987 he had never used the "left hand" track (p.122).	However, this changed after the Wet season at the end of 1987 (p.128).	I found Mr La Fontaine a knowledgeable
and accurate witness.	I do not consider that his evidence is rendered doubtful by reason of submissions and evidence based on interpretations of aerial pho ngraphs such as Exhibits P2, P2(a) and D12.

Terrence Harris rode the motor cycle on which the plaintiff was the pillion passenger at the time the accident occurred.	The motor cycle was unregistered and did not carry a compensation certificate.	His account was similar to that of the plaintiff.	He described the "right hand"


track as being in "good condition.	You could see it"
{p.148).	He had used the track for 4-5 times during the 12 months prior to the accident {p.150).	He considered that the track was more in use at the time of the accident than its date reflected at the time of the view in August 1988
{p.153).	His credit is open to some attack by reason of Exhibit D6 - his statement to the Police soon after the accident, in which he clearly tried to protect himself. However, on consideration, and bearing this in mind, I accept him on the question of the accident as an honest witness.

olin Barton, the brother of the plaintiff, who rode the second motor cycle on the day of the accident, also testified.	He had previously ridden on the "right hand" track about 2 to 3 times a month {p.255).	His evidence as to the condition of this track was that it was much the same in June 1987 as the "left hand" track was at the time of the
view in August 1988 {p.260).
track was "obvious" {p.263).
 He said that the "right hand"
He was firm that when he came
back to the scene shortly after the accident with a Police Constable the Police Vehicle in which he rode also used the "right hand" track.	Colin Barton was a young person who stood up quite well under cross-examination and appeared to be an honest witness.

Mr Graeme Barton, the plaintiff's father, also testified.	He said that after he was informed of the accident by Colin Barton he drove straight to the scene.	He described the "right hand" track as the "main track"
{p.271), and as a "more defined track" {p.277).	He described getting bogged when he turned his vehicle to drive back out along the same track.	He came back later in a Police vehicle with Police Constable Grant; he said that they used the "right hand" track and not the "left hand" track, as Police Constable Grant later claimed.
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Afterwards, he said, a second Police vehicle arrived containing his son Colin Barton and Police Constable Marshall.	This was followed by an ambulance.		Both these vehicles came on the "right hand" track.	The plaintiff was then placed in the ambulance which drove back out using the "left hand" track.	He explained that subsequently he drove once up and down the "right hand" track in November 1987 when he took the photographs Exhibits P3-Pl0.	He also testified as to the different appearance of the area and of the "right hand" track when he visited with a solicitor
,.	Mr Smith in August 1988.	I considered Mr Barton was an
'	honest witness.

Mrs Barton, the plaintiff's mother, also testified.
She had accompanied her husband to the scene of the accident after their son Colin had notified them of its occurrence.
However, it is clear that she was very upset at the time and accordingly I am not able to place weight on her evidence of what she noted at that time as to the condition of the "right hand" track.


	The respondent's case


As noted earlier, the respondent's case is that there was only one track over the flood plain at the time of the accident - the track referred to as the "left hand" track. It followed that on the respondent's case the evidence by the applicant's witnesses was fabricated in that the applicant was a passenger on a motor cycle which at the time of the accident was not on the only track crossing the flood plain but was simply proceeding across the flood plain when the accident occurred.

The defendant relied heavily on photographic evidence as establishing objectively at the relevant time that there was
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no "right hand" track, but also called various witnesses.	I should say immediately that I do not accept that the aerial photographs are the only reliable evidence; they are of course valuable evidence, but they are subject to interpretation.	It is my view a dangerous over simplification to place too much weight on an interpretation of photographic evidence when there are eyewitnesses considered to be reliable who give a different account.

Police Constable Grant testified.	He had been stationed
-
,,	at Jabiru since April 1987.	He attended at the scene of the
I	accident on 8 June 1987 after being informed about it a
little after 6 pm.		He went with Mr Barton.	He had not been to the vicinity before and he did not return there after that night for some 12 months.	He took no notes at the time of his visit to the scene; he was not there in the role of an investigator but for the purpose of assisting in the accident.	By his account he entered on the flood plain by a trac_k which was clearly the "left hand" track.	As to the alleged "right hand" track, he said he could see only the sign of the track of a motor cycle - it was "mainly open ground" (p.315).	He considered that the photographs Exhibit Dl and D2 showed a scene which was similar to the scene of the accident, as it appeared to him on 8 June 1987, although the vehicular tracks shown on those photographs were not there at the time.	He did not recall seeing the fork in the track which leads in from the Highway and is said to be the starting point of the "l'eft hand" and "right hand" tracks; see Exhibit P3.		He considered that the fork as he saw it on 8 June 1987 was very similar to the situation as shown on the photograph Exhibit D12.	He said that the ambulance on the night of the accident was close to the plaintiff and not on the ("left hand") track.

He identified various places shown on a video film taken in July 1988.	These included the identification of where he
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found the plaintiff lying on the ground, according to his memory of that night.	However, he agreed that he could not really remember where the ant hill with a stick poking out of it was located in relation to the scene of the accident (p.335), though it was nearby.	He admitted in
cross-examination that in conversation with Mr Garton he said he could not "remember a lot of what occurred" on the night of the accident, or "precise locations" (p.366).	He was, however, firm that he saw no "right hand" track that night and that, if there had been one there, he would have seen it.	He believed that there was no fork as at that time and that Mr Barton was wrong when he said that they had taken he "right hand" track.	He did not recall seeing Constable Marshall's vehicle at the scene (p.369).	On the night of the accident he did not look to see if there were other tracks on the "right hand" track; he did not see the tracks of the vehicles of Mr Barton or Constable Marshall, or those of the ambulance, although those vehicles were clearly all driven on the "right hand" tra.ck.

As I pointed out during the hearing (p.389) I considered that Constable Grant was vague in giving his evidence.	In the light of his functions at the site on the night in question, this is perfectly understandable.	Nevertheless, in the result, I found his evidence unsatisfactory and unreliable and I am not prepared to accept it insofar as it relates to the condition of the "right hand" track at that time, or where his evidence conflicts in other respects with the evidence of witnesses called by the plaintiff.

Constable Marshall testified that he drove to the scene of the accident with Colin Barton.	He did not take any notes while he was there.	He made no observations (see transcript of view on 12 August, (p.166)).	When they came to the fork he said that Colin Barton directed him to go to the right; he did not recall whether there was a "right
13



hand" track.	At the scene of the accident he said that the tracks he saw there "appeared to have been recently created" (p.400).	On later occasions he travelled across the Baralil flood plain but he could not recall which track he followed on those occasions (p.403).	I did not find the evidence of
Constable Marshall very helpful in relation to the issues to be decided.

Mr Garton, an experienced loss adjuster and claims investigator, was called by the respondent.	He said that he had first visited the scene of the accident on 6 August 1987, that is, some 2 months after the accident.	He was accompanied by Constable Marshall.	Although he did not reveal it during his evidence it appears that he made 2 visits to the scene that day, on the other occasion being accompanied by a Park Ranger Mr Cawood.	I accept
Mr Cawood's account as to that.	He said that at the scene he took the photographs now Exhibits P3, Dl - D5, and D8 - D11.	He considered from his observations that the "left hand" track was then the better-defined track, but he describe_d the "right hand" track as an "obvious" track (p.479).	He agreed that the "right hand" track showed evidence of "a significant amount of use" (p.481).	He agreed that the fork was "totally different" on his second visit on 8 August 1988 to what it had been on 6 August 1987 (p.484).	He took further photographs on 8 August 1988 which was 4 days before the Tribunal took a view of the scene on
12 August.	Those photographs showed a somewhat different picture to that on the view.	I bear in mind how easy it is to create the appearance of a track in the Australian bush. It is however to be expected that there would be some difference between the appearance of the scene on 8 August and on 12 August, since in the meantime a succession of interested parties had apparently visited the scene for quite innocent and necessary forensic purposes associated with the imminent hearing.
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Findings on the evidence

The key preliminary question of fact in this case is whether what has been described above as the "right hand" track was in fact in existence as a track, at all.	To put it another way, was the "left hand" (northern) track the only track across the Baralil flood plain in June 1987, as the respondent contends?

I am satisfied that the applicant received the injuries in respect of which she now claims benefits when the motor cycle_on which she was a pillion passenger struck the ant hill identified by the applicant's witnesses, and not either of the ant hills identified by Constables Grant or Marshall. It is important to note that I accept the account by the applicant's witnesses in this regard because I consider that they are the more credible witnesses.

I am satisfied from the evidence of the applicant's witnesses, despite the other evidence on  which  the respondent relies, that what in these proceedings has been called the "right hand" track was indeed  a track  in existence and used by members of the public  as at June 1987 to cross the Baralil flood plain.	That is to say, I reject on the facts the respondent's case  that the  "left hand" track was the only track  used  at that time to cross the flood plain.		I arrive a:t that conclusion of fact from my appreciation of the reliability of the various witnesses who testified, while giving due weight to the photographic and scientific evidence.	As I noted earlier, it is deceptively simple to rely on the apparently objective evidence of photographs and of scientific deductions from aerial photographs, in preference to the oral evidence of reliable witnesses speaking as to their personal eye-witness experience.	The fact is that the apparent objectivity of


photographic evidence can be most misleading; much depends on precisely where the photograph was taken from and the conditions of the light at that time.	Conclusions based on scientific deductions are not necessarily sounder than the evidence of reliable eye witnesses.	The photographic and scientific evidence relied on by the respondent gave me considerable cause for thought; in the result, however, I had no doubt as to the honesty and reliability of the key witnesses called by the applicant as to the user at the relevant time of the "right hand" track.

Accordingly, I find that the applicant received her injuries as a result of the accident on 8 June 1987 when the motor cycle on which she rode as a pillion passenger struck an ant hill on the "right hand" track across the Baralil flood plain, that being a track used at that time by members of the public when traversing the flood plain.	It follows that the fact that the accident occurred some 14 metres away from the "left hand" track is not of itself of any moment, since I find that at that time the "left hand" track was not the only track used by members of the public when traversing the flood plain.



The questions for resolution

The question is whether the "right hand" track falls within the definition of "public street" in the Motor Vehicles Act.	The respondent submits first that any such track was used only occasionally or intermittently by members of the public, and therefore was not a "public street".	The argument proceeded as follows.

Mr Hiley of senior counsel for the respondent submitted that the track did not fall within the concept of a "public street" in the light of the way in which the authorities had


interpreted that concept.	He relied on Schubert v Lee (1945) 71 CLR 584, where the High Court construed the words "open to or used by the public" as -

"	apt to describe a factual condition consisting in any real use of the place by the public as the public - as distinct from use by licence of a particular person or only casual or occasional use." (p.592)

That involves a question of fact.	What is a public place is a question of fact; see Byrnes v Groote Eylandt Mining Co.
,.
t	(1989) 95 FLR 69 at pp.80-1, and the authorities there
cited.	In practice, what amounts to "casual or occasional use" in a city environment is necessarily different to such use in a rural environment, such as the environs of Jabiru. In the context of the time and place, I am satisfied on the evidence that the "right hand" track was subject to an actual and real user by the public in a manner or degree which could not be properly categorised as mere "casual or occasional use";	in the context of time and place, it was regularly used by the public as the public.

Mr Hiley also relied on Chellingworth v Territory Insurance Office (1983-84) 29 NTR 15.	In that case a vehicle was travelling on a well-defined road within Leanyer Air Force reserve.	O'Leary J (as he then was) held that the fact that the road was on Commonwealth land under the immediate control of the Air Force meant that the land on which the accident occurred was not land to which the public had access as a common right, and accordingly the road was not a road which was "open to, or used by, the public", and hence was not a "public street".	The case is distinguishable on the facts.	At pp.19-20 his Honour set out several propositions he derived from the authorities.	I accept that the object of the Act in adopting by reference the words used in the definition of "public street" in the


Motor Vehicles Act "is the regulation, for the protection of the public, of traffic and the use of motor vehicles in places where the public may be expected to found."	I consider that in its context of time and place the "right
hand" track was a place where the public might be expected to be found.

That is to say, I am satisfied there was a real use of that track by the public, on the evidence.	I do not consider that it can be said that such use as was made of it was made only by particular members of the public.	What is a real use or an occasional or casual use, and whether users can be categorized as particular members of the public, must depend to some extent on the physical and social environment.	The vast, remote and sparsely populated parts of the Northern Territory cannot be meaningfully subjected to the same standards as are properly applicable in a crowded urban environment.	In making the finding that there was a real user of the track proper, I have, as noted earlier, rejected the respondent's submission that the evidence of Mr Payne should be rejected.

Mr Hiley also relied on Elizabeth Valley Pty Ltd v Fordham (1970) 16 FLR 459.	In that case the occupier ot Crown land sued for relief against trespass over his land by the defendant's user of a bush track over the land.	The. defendant claimed that the track was a "road" within the meaning of the Control of Roads Ordinance 1953-68; if so, it was a public road.	Blackburn J (as he then was) considered the meaning of the words "is used" in deciding whether the track was "land which - - is used as a thoroughfare", and thus a "road".	I accept his Honour's analysis of the law, but on the facts as I find them the user of the "right hand" track was not a casual or occasional user, and the case is distinguishable on the facts.


Accordingly, I reject the argument that the "right hand" track was not a "place open to, or used, by the public" on the ground that it was not used by the public as a public.

Mr Hiley also submitted that the track was not a "place open to, or used by, the public" on the ground that using a vehicle thereon was prohibited under Regulation 6(1) of the National Parks and Wildlife Regulations.	Regulation 6(1) provides:-

116.(1)	A person shall not drive or use a vehicle in a part of a park or reserve that is not a road, track, parking area or camping area.
Penalty $500."

I consider that there is no substance in this argument in light of the finding that at the time of the accident the applicant was in fact on a part of the Park which was a "track" within the meaning of Regulation 6(1).

As noted on p.2, despite the general terms in which the Reference to the Tribunal of 16 December 1987 was framed, the parties were agreed that what was required of the tribunal was the answer to the following question:-

Q.	Did the accident on 8 June 1987 in which the applicant sustained her injuries, occur on a "public street", as required by the definition of "accident" in s.4 of the Motor Accidents (Compensatton) Act?
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In light of the foregoing, I answer that question: "Yes".

The proceedings were vigorously contested over a number of days.	Rule 11(2) of the Motor Accidents (Compensation) Appeal Tribunal Rules provides that costs shall follow the event, unless the Tribunal otherwise orders.	I will hear the parties on the question of costs.





