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REASONS FOR JUDGMENT
(Delivered 13 December 1990)




The appellant's appeal against a conviction in the Court of Summary Jurisdiction at Darwin was argued before me on 13 November, at the conclusion of which I ordered that the appeal be allowed and the conviction and sentence consequent thereupon be quashed.	I now publish my reasons for that decision.

The appellant was charged for that on 2 December 1989 at Darwin whilst under the influence of alcohol he did an act that caused serious actual danger to the lives, health and safety of the public or any member of it, in circumstances where an ordinary person similarly circumstanced would have clearly foreseen such danger and


not have done that act, contrary to s. 154 of the Criminal Code, the particulars being that he threw an object at motor vehicles travelling on Bagot Road, Darwin.	The only object which was brought into evidence as having any possible connection with the offence was a lid of a paint tin.

The Crown case was that the appellant had thrown the lid across a portion of Bagot Road and that it had struck a Mr McKeown who was riding his motor cycle along that road about the face causing an injury to his nose.
There could be no doubt that the deliberate throwing of an object such as a paint lid across a busy urban roadway constitutes a dangerous act within the meaning of s. 154. The appellant was not seen to have thrown the lid but upon the basis of his findings of fact, including those drawn by way of inference from established facts, and treating the case as one involving proof of guilt by way of circumstantial evidence, the learned Magistrate found him guilty.

The grounds of appeal were that the learned Magistrate erred by relying on circumstances the existence of which were incapable of being established beyond reasonable doubt as the basis for an inference of guilt, and that he erred in finding the charge proven when the prosecution case relied substantially on circumstantial evidence, and there existed on the evidence other reasonable hypotheses consistent with innocence.
In an appeal such as this the Court, while having regard to the judgment appealed from, is under a duty to make up its own mind as to the facts.	Special weight ought to be given to the judgment appealed from if anything turned upon the credibility of witnesses, or any other matters as to which the Magistrate hearing the case would have an advantage over the Judge hearing the appeal.	In any case, even in those circumstances just described, where a Court on appeal is satisfied of error on the part of the Magistrate it will correct that error, even in cases where although the reasons for the judgment of the Magistrate do not themselves disclose any error, the result satisfies the Court that there was undisclosed error (see Paterson v Paterson (1953)
89 CLR 212 at pages 218 to 224 and the judgment of Menzies
J. in Edwards v Noble (1971) 125 CLR 296 at 308).	In this case credibility was not an issue and there is no other matter in respect of which I consider the learned Magistrate had an advantage over me.	As to findings based upon inferences, the established principles are, "that in general an Appellate Court is in as good a position as the trial Judge to decide upon the proper inference to be drawn from facts which are undisputed or which having been disputed, are established by the finding of the trial Judge.		In deciding what is the proper inference to be drawn, the Appellate Court will give respect and weight to the conclusion of a trial Judge, but once having reached its own conclusion, will not shrink from giving effect to it" (per
,,



Gibbs ACJ., Jacobs and Murphy JJ. in Warren v Coombes (1979) 142 CLR 531 at 551).


When considering a case based upon circumstantial evidence the finder of fact cannot return a verdict of guilty unless the circumstances are "such as to be inconsistent with any reasonable hypothesis other than the guilt of the accused"; to be satisfied beyond reasonable doubt of the guilt of the accused it is necessary that his guilt should be the only rational inference that the circumstances would enable to be drawn, but the bare possibility of innocence should not prevent a finder of fact from making a finding of the prisoner's guilt if the inference of guilt is the only inference open to reasonable men upon a consideration of all the facts in evidence.
These propositions, drawn from earlier authority were said by Gibbs, Stephen and Mason JJ. in Barca v The Queen (1975)
133 CLR 82 at p. 104 to be principles well settled in Australia.	They are, of course, an application of the rule that to find guilt the facts must be found beyond reasonable doubt in a situation where the evidence relied upon by the prosecution is or is substantially circumstantial.	In that situation it is not the law that the finder of fact should examine separately each item of evidence adduced by the prosecution, apply the onus of proof beyond reasonable doubt as to that evidence and reject it if not satisfied; at the end of the trial the jury or Magistrate must consider all
the evidence, and in so doing may find one piece of evidence resolves doubts as to another.	For example, the quality of evidence of identification may be poor, but other evidence may support its correctness; it is not appropriate to look at the evidence of each witness as if in an hermetically sealed compartment, it is the accumulation of the evidence which must be considered.	It is not appropriate to reject one circumstance because, considered alone, no inference of guilt can be drawn from it, the duty on the finder of fact being to consider "the weight which is to be given to the united force of all the circumstances put together".
Nevertheless, a fact cannot be viewed as a basis for an inference of guilt unless "at the end of the day" the fact finder is satisfied of the existence of that fact beyond reasonable doubt (per Gibbs CJ. and Mason J. Chamberlain
v The Queen (1984) 153 CLR 52 ).


Bagot Road is a six lane arterial roadway, three lanes carrying traffic from the direction of the city area of Darwin towards suburban Nightcliff and three in the opposite direction.	Each set of lanes is separated by a median strip upon which there are trees and shrubs of various types and sizes.	Mr McKeown was riding his motor cycle in the middle lane in the direction of Nightcliff at about 8pm on the day in question.	Although the precise point cannot be identified it appears that as he was in the vicinity of Bagot Reserve, on his left, when he noticed what
appeared to him to be a person on the median strip ahead of him and to his right.	He was unable to describe that person in detail.	He then felt a blow to his face, but was able to ride his motor cycle to the side of the road and pull up safely.	Although dazed, he looked around him and saw a person on the far side of Bagot Road, that is a distance of six traffic lanes plus a median strip and as he estimated it, about 300 feet in the direction from which he had been riding his motor cycle.	He was unable to describe that person in any detail.	I would not disturb the finding by the learned Magistrate that the person then seen by Mr McKeown was the appellant as there is a satisfactory chain of evidence connecting that person to the appellant who was the person spoken to by the police a little while later and charged.

After he had dismounted from his motor cycle
Mr McKeown walked in the direction from which.he had been travelling prior to being struck and found a paint tin lid on the road surface.	Mr McKeown was bleeding at the time that he found the lid and although forensic evidence given upon the hearing showed that blood on the lid was consistent with blood from Mr McKeown, the fact that the blood on it could have been shed by Mr McKeown other than when he was struck by it could not be excluded.	In another sample of blood taken from the lid there was found an admixture of blood consistent with that of Mr McKeown and that of the






accused, that of the accused being common to upwards of 15% of the population as a whole.	Standing alone, I would think it difficult to draw a conclusion beyond reasonable doubt that that blood contained blood from the appellant.
Although there was some evidence as to bleeding by the appellant from scabs on one of his arms that had been picked, it is uncertain that that bleeding had taken place prior to the appellant first being seen by the police after the incident.	There is evidence by which it was sought to show that samples of paint taken from the appellant's shirt and from the lid could produce a finding beyond reasonable doubt that the paint on the shirt came from the lid.
However, apart from the fact that the two samples of paint were white in colour, and the ingredients in each were analysed as being the same, the forensic evidence did not show whether or not the paint from each article came from the same batch, nor indeed from the one manufacturer.	The paint on each of the shirt and the lid was dry when first observed by the police, and nothing that appeared to be paint was observed on the hands of the appellant.	I do not consider it would be rational to infer that the paint on the appellant's shirt had come from the paint on the lid.

There were other people in the vicinity of the place where Mr McKeown was struck at the time he was struck and there is no evidence which would necessarily exclude any of them from being a possible perpetrator of the offence.
Mr McKeown was picked up by a passerby and taken to a nearby hospital where he was treated for his injury.	On the way he was able to point to the appellant as the person whom he had seen on the opposite side of the road shortly after he was struck.	A passenger in the motor vehicle at that time was shortly afterwards able to identify the appellant to police as the person pointed out by Mr McKeown.

The appellant was by then walking along the Stuart Highway (which forms an intersection with Bagot Road) and as best as can be made out some few hundreds of metres from the point where Mr McKeown was struck.	He was demonstrably drunk.		Asked by the police at that point whether he had been throwing objects across traffic on Bagot Road that night he replied "I've been throwing putty cans at police cars".		It is possible that the learned Magistrate misunderstood this evidence because during the course of his reasons he referred to the defendant volunteering "that he threw putty cans or putty lids at the police vehicles, a lid which in my view although perhaps not the same - although it could be the same - is quite similar to that of a paint tin lid".	The police had not suggested to the appellant that the object thrown was a paint tin lid and it is fair to say that it is surprising that the appellant should have volunteered to have been throwing putty tins when the allegation was that he was throwing a paint tin lid.	It is not unusual for puttying and painting to be carried out at
about the same time.	If the appellant had said that he was throwing putty tin lids (regardless of the objective) then that remark may well have tied him much closer to the offence.	However that was not what he said, and although a connection might be found to putty cans and paint tin lids I do not think the possibility of a coincidence can be excluded.		Neither on that evening nor at a subsequent interview was there anything said by the appellant which directly connected him with the offence.

When the case opened it was by way of a preliminary examination with a view to determining whether the appellant should be discharged or committed to gaol or released on bail pending trial.	At the conclusion of the evidence counsel for the Crown and for the appellant addressed his Worship on that issue, during the course of which address counsel for the Crown referred to the evidence regarding
Mr McKeown's blood on the paint tin lid as being weak as a means by which the lid might be identified as the object which struck him as opposed to simply an object which he picked up and upon which he shed his blood, and also conceded there was no substantial identification as to the paint on the appellant's shirt and the paint on the lid apart from its colour.	In considering whether to proceed to commit the appellant his Worship said that the Crown case was weak, "but it is just there", and that in the context of considering whether there was sufficient evidence to put the


· ·


appellant on his trial, and not as to whether or not he should be found guilty of the offence as charged.	The procedure to be followed once the learned Magistrate decided to commit the appellant for trial having been completed the appellant then elected to be dealt with before the Court of Summary Jurisdiction for the offence as a minor indictable offence.	No further evidence was called and none of the Crown witnesses were recalled for the purposes of any further cross-examination.	Having been addressed by both counsel upon the question of whether the accused should be found guilty or not his Worship gave further reasons, during the course of which he indicated that he should not have made the comments he had in relation to the strength of the Crown case in the committal proceedings.	Reviewing the evidence his Worship said that he was satisfied beyond reasonable doubt that:

	shortly after Mr McKeown was struck the appellant was seen about 300 feet away on the other side of Bagot Road;


	the lid was an object which was of the type which could cause the injury suffered by Mr McKeown;


	the sample of paint taken from the appellant's shirt was the same as that from the paint tin lid.

His Worship acknowledged that it was clear that Mr McKeown was bleeding after the incident and some of the blood could have dropped onto the paint tin lid after it was picked up by him.	He does not appear to have said anything in particular about the blood which was of the same type as that of the appellant on the lid, and based his finding that the lid was the object which struck the appellant upon the evidence as to where it was found, the fact that it was an object which could cause the injury and the blood which could have come from Mr McKeown.	I do not consider that any of those individual circumstances, nor when considered in combination, could give rise to an inference that it was the lid which struck Mr McKeown.	There was nothing else to show that it was.	There was no evidence to suggest that the area around where the incident had occurred had been thoroughly searched with a view to showing that the lid was the only object within the area which could have caused the injury.

In conclusion his Worship observed "taken individually the elements of the police case are weak.	The thing in my mind which tips the scales against the defendant is the fact that there is paint on his shirt which is consistent with exhibit 1 (the lid).	I did express myself in finding a case to answer that it was a weak Crown case, and at the time I did so I was turning my mind to the fact that his defendant wasn't seen right at the point where the paint tin lid was found.	But when one takes into account
all the coincidences, if I can describe them as that, all the e.lements of the Crown case, there is a thread which connects them all.	The defendant to the scene, the defendant to the paint tin lid, the defendant to the throwing of objects, the paint tin lid being a blunt object causing the injury to the complainant and his comments to the police, in my views spontaneous and unsolicited, which is consistent with the type of object which is before me as exhibit l".	He concluded "there has not been put before me, and there is not obliged to be, but there has not been put before me any hypothesis inconsistent with the guilt of the accused and there is nothing on the evidence of the police case itself which I find inconsistent with any reasonable hypothesis other than guilt of the accused".

I have given careful consideration to the evidence and his Worship's findings, but for the reasons I have already given I am not prepared, even at the end of the day, to draw the inferences which were drawn by the learned Magistrate.	Nor am I satisfied that the circumstances as shown in the evidence are such as to be inconsistent with any reasonable hypothesis other than the guilt of the accused.	His guilt is not the only rational inference that the circumstances enable to be drawn.

