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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA


No. 22 of 1991
 

IN THE MATTER of an appeal under the Workers Compensation Act 1971 (as amended)

BETWEEN:
THE NOMINAL INSURER
Appellant

AND:
JAMES BARRINGTON ROBINSON
Respondent

CORAM:	MARTIN J.



REASONS FOR JUDGMENT
(Delivered 29 May 1991)


This appeal is brought by the appellant against the decision of the Workers Compensation Court made in December last.	The respondent's application to that Court dated 5 September 1988 claimed benefits under the Workers Compensation Act ("the Act") upon the basis that on
19 August 1976 he had sustained personal injury by accident arising out of or in the course of his employment.	As amended, the claim asserted that as a result of the injury he had suffered permanent loss of the use of both legs and had been totally incapacitated for work.	He claimed weekly compensation, lump sum compensation pursuant to s. 10 of the Act, medical expenses and other incidental benefits.


The Work Health Act commenced operation on
,-
1 January 1987, but where a cause of action in respect of an injury to a person arising out of or in the course of his employment arose before that date then a claim or action in respect of that injury may be made under that Act, -or the repealed Workers Compensation Act (Work Health Acts. 189). The claim was made against the appellant because the respondent's employer, as at 19 August 1976, a company, had gone into liquidation and was wound up after that date.	The grounds of appeal are:

111.		The learned magistrate erred in law in failing to find that an aggravation sustained by the respondent in or about March 1988 did not constitute "injury" within the meaning of the Act.

	The learned magistrate erred in law in failing to find that the respondent was totally incapacitated as a result of an injury sustained in or about March of 1988.


	The learned magistrate erred in law in failing to find that an aggravation of a pre-existing injury suffered by the respondent in or about March 1988 was not a new injury for the purposes of the Workers Compensation Act.


	The learned magistrate erred in law in failing to

give any or adequate weight to the fact that the
,
applicant was only partially incapacitated for work prior to March 1988.

	The learned magistrate erred in law in not finding that the respondent bore the evidentially (sic) burden of proving that he had not failed to mitigate his loss.


6		The learned magistrate erred in law in finding that the test for loss of capacity to work for the purposes of the Workers Compensation Act 1971 (as amended) was whether the worker was incapacitated for work in the labour market in which he has worked (or formally (sic) had worked).

	The learned magistrate erred in law in finding that the correct approach to calculating Section 10 compensation was the time of stabilisation of the injury.


	The learned magistrate erred in law in awarding the respondent costs of the action on the Supreme court scale."


The appellant seeks to have the orders made by that Court discharged.
The facts which I could discover as found by the
,
Court not necessarily in the order in which the findings appear from the reasons, were as follows:

	As at 19 August 1976 the respondent was employed by G.F. Morandini Contracting Pty Ltd.	The company was later wound up.


	On the day of the accident the respondent was driving a motor vehicle when he swerved to avoid a kangaroo, the vehicle mounted a windrow at the side of the road, he hit his head hard on the roof and came down heavily on the base of his spine on a hard seat.


	Although the respondent returned to work he continued to suffer pain and disability for many years as a result of the accident, causing him to frequently take time off from work and obtain medical advice and treatment from a variety of doctors from time to time.


	The respondent dated his problems with both his back and legs from the occurrence of the accident in 1976 and in recent times the pain in his legs had increased.


	The respondent's pain, discomfort, and disability

were all a result of injuries suffered in the 1976 accident, and not from some separate and more recent "novus actus".

	The respondent had had an operation in November 1987, returned to work in March 1988 and suffered some aggravation of his existing condition causing him to again stop work.


	The respondent agreed that "general pressure of work appeared to be the cause of the aggravation" and his specialist neurosurgeon, Dr Yaksich, agreed "that his return to work in 1988 aggravated his underlying condition".


	There is no evidence of any specific occurrence in March 1988, "merely a concession by Mr Robinson that "general pressure of work" brought about the aggravation."


	Prior to March 1988 the respondent was not totally incapacitated, although throughout the period between August 1976 and that date he continued to suffer pain and discomfort in his back and in both of his legs at different times in varying degrees, often causing him to stop work and seek medical treatment.
	Upon his return to work "he lasted only one and a half weeks and although performing lighter duties could not stand the pain any longer and stopped work again", and had not returned to work since.


	The respondent "could no longer undertake even light duties in the context of previous employment".


	That there would be no improvement in the respondent's condition, that the pain in both legs would remain the same, the respondent had lost the physical capacity to do heavy work and bend, that he could drive his own motor car without pain or discomfort and that he was "basically unemployable", although he may be able to work in sheltered workshops.


	The respondent has a functional loss in both legs because of pain, and that in the left leg this represents 30% and the right leg 20%.


	"In summary, Dr Yaksich says that Mr Robinson is now totally incapacitated as a result of the 1976 injury.	His evidence was "he is not fit for any employment."	No evidence was called to contradict or rebut Dr Yaksich on this matter and I accept his evidence.
	The respondent is incapacitated for work in the labour market in which he has worked.


	The respondent is totally and permanently incapacitated for work within the labour market in which he formally (sic) has worked.


It must be remembered that in appeals such as the present "the legislation does not allow the court to correct errors of fact.	It does not permit the court to review even a finding of fact which is said to be perverse or contrary to the overwhelming weight of evidence or even against the evidence and the weight of evidence.	Nor may the court review findings on the facts which are alleged to ignore the probative force of the evidence which is all one way, even if no reasonable person could have reached the decision made and even if the reasoning by which the court arrived at its finding was demonstrably unsound.	In all such circumstances no error of law can be shown to attract the jurisdiction of the court.	Findings and interpretation of the facts are matters reserved to the Tribunal below.	Only if there is no evidence to support a finding, or if the ultimate finding of fact necessarily demonstrates a misdirection on the applicable statute, may this court offer relief, within its remit on questions of law."	See Azzopardi v Tasman UEB Industries Ltd (1985) 4 NSWLR 139; and also Haines v Leves (1987) 8 NSWLR 442 and the decision of the Court of Appeal of this Court in Alice Springs Abattoirs (NT) Pty Ltd (In
Liquidation) v Langdon (unreported 25 May 1990).


It has not been shown that there is no evidence to support any of the findings that were made.	Whether the ultimate findings of fact necessarily demonstrate a misdirection on the applicable law, remains to be considered.

As to the first ground of appeal, a passage in the reasons for decision of the Court which it is said
disclosed an error of law, reads as follows:


"There is evidence that Mr Robinson returned to work early in March 1988, after his operation in November 1987, and suffered some aggravation of his existing condition forcing him to again stop work.	Under cross-examination Mr Robinson agreed that general pressure of work appeared to be the cause of that aggravation.	Dr Yaksich agreed that his return to work in 1988 aggravated his underlying condition.	On the basis of this evidence Mr Trigg says that I should find that the date of the injury for the purposes of s. 10 is March 1988.	I reject this submission.	There is no evidence of any specific occurrence in March 1988, merely a concession by Mr Robinson that "general pressure at work" brought about the aggravation.		On the whole of the evidence I have no doubt that the injury which has produced
Mr Robinson's incapacity was that sustained by him on 19 August 1976.	It follows from this finding that whatever occurred when Mr Robinson returned to work in March 1988 does not constitute the injury for the purposes of s. 10.	I find that
Mr Robinson is suffering now, and was suffering at the date of termination of his employment on
12 April 1988, incapacity and disability as a result of the 1976 injury."


Leaving aside for the present the apparent confusion of thought between a lump sum payable pursuant to
an injury which causes partial and permanent loss of the efficient use of a part of the body specified in the Third Schedule to the Act, and for the purposes of the worker's employment at the date of the injury payable pursuant to
s. 10(5) of the Act, and compensation for loss of weekly earnings provided for ins. 7 and Schedule Two of the Act, a difficulty arising from the passage just cited lies in the use of the word "aggravation".	To succeed in respect of either of those heads of compensation it is necessary for the worker to show that there had been sustained an injury by accident arising out of or in the course of his employment which caused the result giving rise to the employers liability.

By definition "injury" means any physical or mental injury and includes aggravation, acceleration or recurrence of a pre-existing injury (s. 6).		The liability of an employer to pay compensation pursuant to s. 7 and the Second Schedule in the circumstances posited in this case, arises where the worker is totally incapacitated for work by the injury (Schedule Two - paragraph (lA).	Similarly, the compensation payable for partial and permanent loss of the efficient use of a part of the body envisaged bys. 10(5) is conditioned upon the worker sustaining an injury which causes that loss.	Summarising the Magistrate's findings as are here relevant, the respondent suffered an injury, as defined, by the accident, giving rise to statutory entitlements on 19 August 1976, although it does not appear
that any determination was made under the Workers Compensation Act in that regard.		It has been found that he was affected by pain and discomfort after that time causing him to stop work and seek medical treatment.	He underwent an operation in November 1987, following which he was certified by the neurosurgeon as being fit to resume work (excluding heavy lifting or shovel work) which he did on or about 21 March 1988 and after only a matter of days was totally incapacitated for work.	There is no finding that the operation was causative of the incapacity in any degree. It does not even appear from the reasons that the operation had anything to do with the problems claimed to have arisen from the 1976 accident.	The facts as found, however, are that the respondent was not totally incapacitated for work prior to the operation, but that he became so incapacitated during a short period of time after his return to work.

The claim made by Mrs Hetherington against Amalgamated Collieries of W.A. Limited, (1939) 62 CLR 317, is not on all fours with this case.	It was a claim by a worker's widow, the worker having been found to have suffered from coronary disease which caused his death, but that exertion at work which had been undertaken by the worker contributed to or accelerated his death.	At p. 328 Latham CJ. referred to the proposition in Oates' Case; "In our judgment a physiological injury or change occurring in the course of a man's employment by reason of the work in which he is engaged at or about that moment is an injury by
accident arising out of his employment, and this is so even though the injury or change be occasioned partly,·or even mainly, by the progress or development of an existing disease if what the worker is doing at or about the moment of the occurrence of the physiological injury or change contributes in any degree to its occurrence.	Moreover, this is nonetheless true though there may be no evidence of any strain or similar cause other than that arising out of the man's ordinary work".	Apart from a minor criticism which is not relevant in this case, his Honour said the proposition should be adopted and applied by the High Court.		At p. 330 Starke J. reviewed the authorities showing that it is not necessary that the workman suffer an injury as the result of some definite thing he did in the course of his work, but it is in all cases a question of fact whether in substance the injury came from the disease alone, or whether the employment contributed to it.	If the work and the disease together contribute to the injury, it is impossible to deny that the case is within the meaning of the Act.	At pages
334 to 335 Dixon J. referred to Oates' Case and pointed out
that then recent decisions established that the absence of any unusual effort or incident in the course of work is not important.	Likewise Evatt J. at p 336 and McTiernan J. agreed.	Although in that case the worker's underlying problem was coronary disease, the relevant provisions of the Act did not refer to that condition, but simply to "personal injury by accident".	Here, the underlying condition as found by the learned Magistrate was an injury sustained in


1976 causing him to continue to suffer pain and disability, but the point is that there is no need for there to be a finding that there was any specific occurrence to found in a conclusion in law that there was an injury by accident.	In Ansett Transport Industries (Operations) Pty Ltd v Srdic (1982) 66 FLR 41 Toohey J. at p. 43 refers to the cases supporting the proposition that it is no longer necessary to prove that some external event or some action of the worker caused a sudden physiological change to happen when it did. That necessity was done away with when workers compensation legislation was amended to substitute "or" for the word "and" in the phrase "arising out of and in the course of his employment".

The way the learned Magistrate expressed himself in the passage above, satisfies me that he made an error of law.	It is not necessary for a specific occurrence to be shown to prove that there has been an injury by accident arising out of or in the course of employment and a finding that general pressure of work brought about an aggravation to an earlier injury does not deny that there has been a fresh injury within the meaning of the Act.

"In all the various forms which workers compensation legislation takes the liability of the employer arises when there are, firstly, a connection between the worker's employment and the injury suffered, and, secondly, a connection between the injury and his incapacity or death.
But the precise nature of the two connections and of the causal element in each necessary to entitle the worker to compensation depend upon the words of the particular statute under which the question arises" per Windeyer J. in the Commonwealth v Butler (1958) 102 CLR 465 at 478.	The findings that the respondent suffered an aggravation of his existing condition forcing him to again stop work in 1988 and that the general pressure of work appeared to be the cause of that aggravation, amounted to a finding that the respondent suffered an aggravation of a pre-existing injury, which amounts to an injury within the definition.		It is that injury upon which the liability of the employer to pay compensation under the Act, whether pursuant to s. 7 ors.
10 or otherwise, might have arisen.	However, it was an injury sustained after the repeal of the Act and thus that employer had no liability under it.

What I have found so far is sufficient to dispose of the appeal by the making of an order discharging the determinations made in the Workers Compensation Court, but there is one other matter which was raised on the appeal upon which I think I should make some comment.	It arises under ground 7 in the Notice of Appeal.	The appellant relied upon Braiting v Robinson (1973) NTJ 892, Gunn Developments (NT) Pty Ltd v Edwards (1977) NTJ 371 and Watkins v Renata (1984) 29 NTR 38, to support the proposition that in assessing the amount of compensation payable pursuant to s. 10(5) of the Act his Worship erred in
making that assessment as at the date upon which the injury, in this case partial and permanent loss of use of the respondent's legs, had stabilised.	The issue of when a worker sustains an injury for the purpose of that subsection was not raised in any of those cases.	All that was at issue concerned the retrospective operation of amending legislation whereby the amount payable was progressively increased over a period of time from the date of accident in which an injury was sustained to the date of assessment.	I have re-examined what was held in Unimin Pty Ltd v Kostrzewa (1980) 50 FLR 68 and what I had to say in following that decision in Ilic v Simon Carves (Aust) Pty Ltd (unreported
21 October 1988) and confirm that in this class of case it cannot be said that the worker "sustains an injury specified in the Second Schedule until it stabilises to such an extent that it can be classified and quantified with reasonable accuracy in the circumstances".	I adhere to that view and although it is no longer an issue in this case, the Workers Compensation Court was not in error in that regard.	Of course, the determination can not stand, for the reasons already given.

The appeal is allowed and the determinations of the Workers Compensation Court are discharged.

