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,
REASONS FOR JUDGMENT

(Delivered 4 October 1991)

On 26 June 1991, the appellant was convicted by the Court of Summary Jurisdiction at Darwin of unlawful cultivation of a prohibited plant, namely cannabis, in a traffickable quantity, contrary to s.7 of the Misuse of Drugs Act 1990.	The appellant was convicted and sentenced to 28 days imprisonment.

It is from this sentence of imprisonment that the appellant now appeals to this Court.	The appellant planted several cannabis seeds in pots at the rear of his home in early December 1990.	Eighteen of the seeds germinated and the appellant cultivated them by providing them with water and fertilising them.		When the police attended at the


appellant's home and asked him if he had any cannabis, he showed the police the cannabis plants and a small quantity of seeds.	The seedlings were between 4 inches and 2 feet high.	The appellant maintained, and there was no evidence to suggest otherwise, that the plants were for his own use.
The appellant has no previous convictions and in the words
of his counsel is of "exemplary" character.	He is married and has a two year old son, for whom he cares.	The appellant's wife works four days a week.		The appellant cares for his son while his wife works.	The appellant has a good work record and after the birth of his son, he elected to stay at home and care for him rather than pursue his own
career.	At the hearing of the appeal, counsel submitted
I
that while 18 plants may seem to be more than would be
required for the appellant's own use, the appellant fully expected half of the seeds planted to fail to germinate.	Of the remainder he had no way of knowing which would be male plants and therefore unusable in the production of cannabis.


The first submission advanced by Mr Coates on behalf of the appellant was that the sentence was manifestly excessive in all the circumstances.	The rest of his submissions turned primarily on the interpretation to be placed upon s.37(2) of the Misuse of Drugs Act.	I shall deal with these later submissions first.


The Misuse of Drugs Act came into force on
1 November 1990 and has therefore been subject to only ex
tempore sentencing remarks by members of this Court, in	R v Gardner, Gray AJ, 29 April 1991; R v Raymond and Hampton, Nader J, 5 June 1991; R v Risk, Mildren J, 18 July 1991, and the extempore judgment of Asche CJ in Fejo v Ilett, Wilton  v Ilett, 26 February 1991 (unreported).	In that case
his Honour, the Chief Justice, referred to the difference between the regime imposed by the current Act as opposed to the previous regime under the Poisons and Dangerous Drugs Act 1983.	At 8 he said:

"This being an extempore judgment, it is not the time to examine in detail the differences between the two Acts, save to say this:	that taken generally the Misuse of Drugs Act seems to clearly impose heavier penalties, albeit that there may be one or two exceptions to that, and indeed some
penalties are for life imprisonment, even for a	,
first offence, for instance, s.5(a)(1).

Secondly, the terms of s.37(2) must be examined in that light, ie. that the Misuse of Drugs Act is evidence of a legislative intent to impose more serious terms for drug offences generally.	It seems to me that s.37(2) rather reverses the rule which normally applies in sentencing procedures, which is that all other alternatives must normally be examined before the ultimate deterrence of a prison sentence.
Under s.37(2), it seems to me that the balance is swung the other way.	The injunction upon the court is that it shall, where the circumstances warrant it, impose a sentence requiring the person to serve a term of actual imprisonment.	So that seems to be the prima facie rule.	If a person comes within the category of s.37(2)(a) or (b), then it seems to me that the intent of the legislature is plain that a sentence of imprisonment should be imposed unless there are particular circumstances."

I respectfully agree with these remarks.


It is evident from the Misuse of Drugs Act as a whole
that the intention of the legislature was indeed to •toughen up' on drug offences.



For the appellant, Mr Coates contended that s.37(2) had no application to the present set of circumstances.	This was a proceeding in a Summary Court and because s.7 in stipulating the penalty expressly states the stipulated penalty is subject to s.22, it follows, it was said, that the maximum penalty as prescribed by the Act was not seven years imprisonment, but two years imprisonment.

Section 37, as is relevant, provides:

"(2)	In sentencing a person for an offence against this Act the court shall, in the case of an offence for which the maximum penalty provided by this Act (with or without a fine) is -
	seven years imprisonment or more; or
	less than seven years imprisonment but the offence is accompanied by an aggravating

circumstance,
impose a sentence requiring' the person to serve a term of actual imprisonment unless, having regard to the particular circumstances of the offence or the offender (including the age of the offender where the offender had not attained the age of
21 years) it is of the opinion that such a penalty should not be imposed.
(3)	Where a court imposes a sentence requiring the serving of a period of actual imprisonment for an offence against this Act, it shall not impose a sentence of less than actual imprisonment for 28 days."

Counsel for the respondent conceded that the case, if it fell within s.37(2) at all, was covered by paragraph (a)
of that section. which recites:
 The appellant was prosecuted under s.7

"A person who unlawfully cultivates, or takes part in the cultivation of, a prohibited plant is guilty of a crime.
Penalty, subject to s.22:

Where the number of prohibited plants in respect of which the person is convicted is a commercial quantity of the plant - imprisonment for 25 years.

Where the number of prohibited plants in respect of which the person is convicted is a traffickable quantity of the plant - imprisonment for seven years.
In any other case - $5000 or imprisonment for two years."

Section 7 is thus expressed to be subject to s.22 which is in the following terms:	,
"Where a person charged with an offence against section 5, 7, 8, 9 or 11 is liable on conviction to a fine or to imprisonment for a term not exceeding 14 years, proceedings in respect of the commission of the offence may be taken summarily, in which case the person, on conviction, is liable to a fine of $10,000 or imprisonment for 2 years, or if there is a lesser penalty prescribed in relation to the particular offence, that lesser penalty."

Mr Adams for the respondent contended that the "maximum penalty" referred to in s.37(2)(a) was that imposed under s.7, irrespective of the fact that in a Court of Summary Jurisdiction under s.22, the maximum term of imprisonment that can be imposed is only two years.

In support of his argument, Mr Adams, urged me to consider extracts from the second reading speech of the
Attorney-General, during debate on the bill.	He submitted that it was permissible for me to have regard to this
material under the so-called mischief rule.	In Statutory Interpretation in Australia, Third Edition, D c Pearce and R S Geddes at 24, the learned authors state:

"According to this traditional approach, it is only when a study of the language itself leaves the court in doubt as to the meaning of the Act that regard may be paid to the reasons why an Act was passed."

The learned authors point out that the approach of the court seems to be changing, and later at 29 they state:

"The comments of Mason and Wilson JJ in Cooper Brookes appear to deal with the vexed question whether it is permissible to embark upon an enquiry as to the purpose of the Act in the absence of ambiguity or doubt as to meaning on the face of the Act itself.	If a literal approach may be departed from in any case in which it fails to yield a result which is consistent with the purpose of the Act (or legislative intent), as Mason and Wilson JJ suggest, a priori, it must be permissible in any case to seek to discover that purpose.	On the other hand, it has nearly always been assumed that an ambiguity must have arisen before it is permissible to call in aid the purpose approach ..."

There seems to be a growing practice to allow the use of the second reading speech where a bill was introduced to remedy a mischief, see Wacando v The Commonwealth (1981) 148
C.L.R. 1 at 25 per Mason J; The Commissioner of Taxation (Cth) v Whitfords Beach Pty Ltd (1982) 56 A.L.J.R. 240 at
247 per Mason J; TCN Channel 9 Pty Ltd v Australian Mutual Providence Society (1982) 42 A.L.R. 496 at 507-8 per Full Federal Court, Bowen CJ, Lockhart and Ellicott JJ; and most
recently Rogers v Resi-Statewide Pty Ltd (1991) 101 A.L.R.
377 at 381 per von Doussa J.	It seems that the weight of authority is in favour of allowing recourse to the Minister's second reading speech to search for the reasons why an Act was passed and to eke out the mischief sought to be remedied.	It was submitted that in this case because the meaning of s.37(2) is ambiguous - evidenced, it was said, by the opposing contentions of counsel - it is permissible for me to refer to the second reading speech to ascertain the mischief that the Misuse of Drugs Act is intended to remedy.




The Attorney-General's second reading speech occupies
,
some six pages of parliamentary debate.	I do not propose to
quote extensively from the speech, however there are some passages which perhaps warrant being set out in full.	The tenor of the Attorney's speech is that the strategy of the Misuse of Drugs Act is to protect the young, through imposing higher penalties upon offenders when they are involved in drug transactions which occur in places in which young people congregate, such as licensed premises, playgrounds, schools, public swimming areas and youth centres.	At 6531-6532 Hansard, Thursday, 25 May 1989, he states:

"The government is determined to tackle this problem, and has done so.	In this respect, I draw honourable members' attention to clause 37, which is probably the most important clause in the whole bill.	That clause proposes that the supply or possession of illicit drugs in schools and other places where children congregate and on licensed
premises shall constitute an aggravating circumstance.	Subject to certain important exceptions, the court is ordinarily required to send such people to prison.	The objective is to impose such penalty - ordinarily imprisonment - as will drive a sizeable proportion of the drug trade out of schools and licensed premises.

If one stopped there, undoubtedly the trade would be carried on in other public places, including the streets where, although policing is easier than in schools and licensed premises, it is still difficult.	Pushers are devious.	It is proposed, therefore, to put greater penalties on those who possess or supply drugs in other public places - but less than in relation to schools and licensed premises - than on those who are caught with drugs in their possession at home."	(Emphasis mine.)

Later, on the same page he continues:

"People who have drugs in their possession in schools, licensed premises and other public places pose a greater danger to the community in much the same way as do people who carry offensive weapons in public places.	There is obviously a greater danger that the drugs will be shared with or supplied to others.	For those frightened of being caught with drugs in schools or pubs, Mr Speaker, there can be no hardship whatever in saying: 'Don't go to a school or pub with drugs or you will go to prison.'

For those caught walking or driving home, I have no hesitation in saying that, in any event, they are committing a serious offence.	If they think they are being hard done by, so be it.	But again the solution is simple - do not use drugs." (Emphasis mine)

The passages I have set out give some support for a conclusion that the term of imprisonment intended in s.37(2) of the Misuse of Drugs Act was intended, inter alia, for those people in possession of drugs in places where young people congregate.	It appears from a perusal of these passages that the appellant is not the kind of offender which the legislature intended to be imprisoned pursuant to
s.37(2).	I have some difficulty appreciating how the second reading speech of the Honourable the Attorney-General supports Mr Adams' submission.	But however all this may be, I am not assisted in resolving this case by referring to the second reading speech; and I see no need to resort to it, even if such a course is permissible.


There is, in my view, an insurmountable hurdle in the way of the appellant's present submission.	When, pursuant to the Justices Act, a magistrate is dealing with an offender, he first must consider whether to deal with the matter summarily and he looks to the maximum sentence
imposed by the relevant statute, and not the maximum
,
sentence he may impose in the court if he exercises his
summary jurisdiction.	In Doyle (1987) 30 A.Crim.R. 1 at 3 Stephenson J said:


"Because he was dealt with summarily the maximum penalty to which he was exposed on each charge.was imprisonment with hard labour for two years..

It may be that the stipendiary magistrate thought when sentencing this respondent, that that two years' term of imprisonment had to be reserved for the worst type of breaking and entering with intent.		If that were his view then with respect he was wrong.	The maximum penalty for housebreaking that is breaking and entering a dwellinghouse with intent is imprisonment with hard labour for 14 years.	A magistrate, in deciding whether to deal with a housebreaking or similar offence under s.443 (eb) [ie summarily] should look at the spectrum of sentences up to the maximum term for the particular offence and if he elects to deal with the case summarily he may impose a penalty within that range taking care not to exceed the maximum term prescribed by s.443 namely imprisonment with hard labour for two years."
I respectfully agree with these comments which were approved by Kearney Jin	this Court in Sultan v svikart and Pearce (1989) 42 A.Crim.R. 15 at 18.	Although Stephenson J was in the minority in Doyle, his dissent was based on another point.	This approach is plainly consonant with s.121C of the Justices Act.


On a proper construction of the Act and in the light of these authorities the argument put by Mr Coates can not succeed.	The "maximum penalty" referred to in s.37(2) is the maximum sentence a magistrate must bear in mind when determining whether to deal with an offence summarily and,
in the event he does so deal with it, when determining the
,
appropriate penalty therefor; it is not the maximum penalty
he is able to impose in the exercise of his summary jurisdiction.	In this case the maximum penalty was seven years and s.37(2) applies to the appellant.


This construction means, prima facie, the appellant is liable to a minimum period of imprisonment of 28 days unless there are "particular circumstances of the offence or the offender".	The Act refers to 'particular' rather than special, which is somewhat unusual.

The Australian Concise Oxford Dictionary includes as meanings of 'particular':
relating to one as distinguished from others,
special
one considered apart from others, individual worth notice, special more than ordinary.

The Macquarie Dictionary includes the following meanings:
pertaining to some one person, thing, group, class, occasion, etc, rather than to others or all; special, not general
being a definite one, individual, or single, or considered separately
distinguished or different from others or from the ordinary; noteworthy; marked; unusual
exceptional or especial.
,
It seems to me that 'particular circumstances' when referred
to in s.37(2) of the Act means circumstances sufficiently noteworthy or out of the ordinary, relative to the prescribed conduct constituting the offence, or of the offender, to warrant a non-custodial sentence.


In this case, I have come to the conclusion that there are particular or noteworthy circumstances of both the offence and the offender which make it inappropriate for a sentence of imprisonment to be imposed.	In doing so, I have reminded myself of the remark of Asche CJ in Fejo v Ilett, Wilton v Ilett, supra, at 11, that "such particular circumstances will be the exception rather than the
rule ...".
The particular circumstances in this case are the
exemplary character of the appellant, the fact that he is a first offender, and the fact that despite the Act classifying the amount in his possession as a traffickable quantity, it was intended solely for his personal use.
There is no suggestion in the evidence that the plants were being grown for sale or even for sharing.	The appellant was plainly not a trafficker or intending trafficker of drugs.

The conclusion to which I have come renders it unnecessary for me to consider the various other submissions put to me by Mr Coates.

The appeal is allowed and the sentence of imprisonment is quashed.	In lieu I order that the appellant be fined
$500, in default 28 days imprisonment, and that he be released on a bond to be of good behaviour for a period of
18 months, recognisance in the sum of $500.

