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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No. 419 of 1990



BETWEEN:
THE COMMONWEALTH OF AUSTRALIA
Plaintiff

AND:

SKONIS HOUSING AND DEVELOPMENT (NT) PTY LTD (IN LIQUIDATION)
Defendant



CORAM:	MARTIN J.



REASONS FOR JUDGMENT
(Delivered 24 December 1991)


The defendant makes application pursuant to s. 53 of the Arbitration Act for an order staying proceedings commenced by the plaintiff against it.	In resisting that application, the plaintiff argues that the defendant has not satisfied the Court that it is entitled to the relief it seeks in that it fails on practically every count which can be taken against it under that provision.

The contract contains the following provision relating to the settlement of disputes:


"45. SETTLEMENT OF DISPUTES

Notwithstanding the succeeding provisions of this clause, the Contractor shall if the work under the Contract has not been completed, at all times (subject as otherwise provided for in the Contract) proceed without delay to continue to execute the	ork under the Contract and perform his obligations under the Contract and in so doing shall cpmply with all directions as defined in clause•23 issued or given to or served or made upon the Contractor under or pursuant to the provisions of the Contract either by the Principal in writing or by the Superintendent in accordance with clause 23.

All disputes or differences arising out of the Contract or concerning the performance or the non performance by either party of his obligations under the Contract whether raised before or after the execution of the.work under the Contract shall be decided as follows -

	The Contractor shall, not later than fourteen days after the dispute or difference arises, submit the matter at issue in writing, specifying with detailed particulars the matter at issue, to the Superintendent for decision and the Superintendent shall, as soon as practicable thereafter, give his decision to the Contractor.


	If the Contractor is dissatisfied with the decision given by the Superintendent, he may, not later than fourteen days after the decision of the Superintendent is given to him, submit the matter at issue in writing, specifying with detailed particulars the matter at issue, to the Principal for decision and the Principal shall, as soon as practicable thereafter, give his decision to the Contractor in writing.


If the Contractor is dissatisfied with the decision given by the Principal pursuant to the last preceding paragraph, he may, not later than twenty-eight days after the decision of the Principal is given to him, give notice in writing to the Principal requiring that the matter at issue be referred to arbitration and specifying with detailed particulars the matter at issue, and thereupon the matter at issue shall be determined by arbitration.	If, however, the Contractor does not, within the said period of twenty-eight days, give such a notice to the Principal requiring that the matter at issue be referred to arbitration,
the decision given  by the  Principal  pursuant  to the last preceding paragraph shall not be subject to arbitration.

Where a notice is given by the Contractor to the Principal pursuant to the last preceding paragraph requiring that the matter at issue be referred to arbitration no proceedings in respect of that matter at issue shall be instituted by either the Princip l or the Contractor in any court unless and until the arbitrator has made his award in respect of that matter at issue.
Arbitration shall be effected -

	by.. an arbitrator agreed upon in writing by the parties within twenty-eight days after the said notice is received by the Principal; or


	in the absence of that agreement, by one of at least three persons, none of whom shall be an employee of the Principal or of the Contractor or have had any association with the work under the Contract, whose names are submitted in writing by the Principal for selection by the Contractor within a further period of twenty-eight days after expiry of that last mentioned period, being the person whose selection as arbitrator is notified in writing by the Contractor to the Principal within twenty-eight days after the names are so submittecl.; or
	in the absence of that selection, by an arbitrator appointed in accordance with the provisions of the laws relating to arbitration in force in the state or Territory named in the Annexure hereto.


A reference to arbitration under this clause shall be deemed to be a reference to arbitration within the meaning of the laws relating to arbitration in force in the State or Territory named in the Annexure hereto and the arbitration proceedings shall be conducted in that State or Territory.
The arbitrator shall have all the powers conferred by those laws and it shall be competent for him to enter upon the reference without any further or more formal submission than is contained in this clause.
Moneys that are or become due and payable by the Principal in respect of work carried out under the Contract shall not be withheld because of arbitration proceedings but the Principal may, at
his discretion, and pending the award of the arbitrator withhold payment of moneys in respect of any matter that is the subject of arbitration proceedings."


It w, as formally entered into on 16 September 1987 and concerned th	construction by the defendant for the
plaintiff of a large number of houses at Katherine.	During the progress of the contract the defendant submitted a variety of claims to the plaintiff for variations to the work specified in the contract and for extensions of time for completion of the'contract.	on 1 February 1989 it lodged with the Superintendent's representative what has been described as a consolidation of its previous claims for contract variations and extensions of time.	On the face of it that claim, which was professionally prepared, puts forward in detail, sometimes by reference to previous correspondence, particulars of the variations sought and amounts claimed in respect of each, together with details and particulars of extensions of time sought.		The response on the part of the plaintiff was similarly detailed and also incorporated reference to prior correspondence.	The  defendant was largely unsuccessful.

The defendant then purportedly embarked upon the process under cl. 45.	By its letter of 5 May 1989, addressed to the Superintendent, it submitted to him:

"in accordance with clause 45 of the Contract, the matter of Skonis Housing and Development being in dispute of the Australian Construction Services
regarding the Australian Construction Services assessment of Skonis Housing and Development's claims for varied works and extension of time, as previously submitted."


Brief reference was then given to previous correspondence af\d the letter ended "We request that the Superintendent in accordance with clause 45 of the Contract make a decision accordingly".	It will be noted that that purported submission to the Superintendent did not contain specific reference to the matter or matters at issue nor did it specify with detailed particulars the matter at issue.· It simply referred to the previous consolidated claim	and the Superintendent's decisions on it.	The response from the Superintendent dated 22 September 1989 appears to have been compiled with reference to the original consolidated claim and takes each of the items raised therein and deals with it in a summary way.	The determinations of the Superintendent are not always the same as those made by his representative in the detailed and particularised response to the original consolidated claim.	For the most'part, claims made by the defendant in this reference to the Superintendent incorporating the detailed particulars given on 1 February 1989, are simply said to be rejected.	There are many allowances, however, made in favour of the defendant.
Reference is made to some claims which had been previously
agreed at the price submitted.	There is little complaint about the particularity of the claims in that response, the Superintendent apparently being satisfied to look at the consolidated claim of 1 February 1989 and deal with it as
being incorporated into the submission to him.	The only exception relates to the "Extension of Time" claim in respect of which the Superintendent says "These claims have not been submitted with sufficiently detailed particulars to specify the matters at issue for me to be able to make meaningful decisi►ons thereon".

The solicitors for the defendant wrote to "The
..
Principal" on 6 October 1989 advising that they acted for
the defendant and, aft, er referring to the submission to the Superintendent noted that:


"Although some of our clients claims have been accepted by the Superintendent, and appropriate variation orders issued, the majority of the claims still remain in dispute.

As our client (sic) dissatisfied with the decisions given by the Superintendent the claims are now submitted to you for decision in accordance with clause 45 of NPWC3.

There is no doubt that the claims in this matter are complex and may take some time to resolve and analyse.	However, the matters in dispute have been the subject of negotiations and numerous meetings with ACS for some considerable time and our client would therefore be most grateful for your earliest decision upon the matters in dispute so that arbitration procedures can commence if that course of action becomes necessary."


That letter was accompanied by what is called a "claim book" which, without examining it in detail, appears to be in much the same form as and contain much the same particulars as that accompanying the consolidated claim of
1 February 1989.
In his reply of 21 November 1989, the Principal took each item in the claim book submitted with the submission to him and dealt with it.	There were a variety of responses, many amounted to simple rejection of the
particular claim; for others, the claim is rejected in
►
reliance upon clause 48 of the conditions of contract and
upon an assertion that the defendant was estopped from making it (brief particulars in relation to estoppel are given).	One claim is rejected because it appears to be the same as another and i	respect of some it is said that the claim is rejected because it is based upon "a corrupt scheme of which Skonis was aware	If	As to the Extension of Time claims, that relating to delay in commencement was simply rejected and as to the others the Principal claimed he did not have jurisdiction to deal with them because there was no decision by the Superintendent and because there were not sufficient detailed particulars to specify the matters at issue to enable the Principal to give decisions under clause 45(b) of the Conditions of Contract.	There was further communication between the parties and on 22 December 1989, the solicitor for the Commonwealth advised the solicitors for Skonis that the operation of the arbitration procedures would be conditionally suspended until 16 February 1990.	This was apparently granted upon the basis of some suggestion that the disputes between the parties might be solved by means other than arbitration.	On the latter date solicitors for Skonis wrote to the Australian Government Solicitor and after reference to the background
said:



"We hereby notify you on behalf of our client, Skonis Housing and Development (NT) Pty Ltd, that our client requires all matters in issue between our client and the Principal to be referred to arbitration in accordance with clause 45 of the Contraqt.	The matters at issue include all items referred to in the letter of 21 November 1989 to our client and the matters in issue as contained in correspondence between our client and the Superintendent or Principal including and following the consolidated claim dated 1 February 1989 • II ..



On 19 July i990 the plaintiff issued the writ in these proceedings.	The endorsement of claim thereon, as later amended, is as follows:


"ENDORSEMENT OF CLAIM

	The plaintiff seeks an injunction and declarations to finally resolve disputes which have arisen between the parties pursuant to a contract between them dated 16 September 1987 and numbered A7776N for the construction of 97 houses at Tindal Royal Australian Air Force Base at Katherine in the Northern Territory.

'
	The plaintiff seeks an Order that the

defendant be restrained and an injunction be granted restraining the defendant whether by itself its servants workmen or otherwise from proceeding with arbitration of any disputes between the plaintiff and the defendant pursuant to the said contract.

	The plaintiff seeks a Declaration that the defendant is not entitled to refer any disputes pursuant to the said contract to arbitration.


	The plaintiff seeks a Declaration that the defendant is not entitled to pursue any of the claims for extension of time and delay costs (including prolongation costs and loss of productivity claims) included in its

claims dated the 1st day of Februarv 1989 otherwise than by reference to the Superintendent pursuant to the terms of the said contract.

	The plaintiff seeks a Declaration that the defendant is prevented and estopped from pursuing its claims numbered 1.1, 1.2, 1.8, 1..9, 1.11, 2.1, 2.5, 2.6, 3.2, 6.3, 6.32,
	5, 6.36, 6.38 and 7.1 in its List of C1aims lodged on the 6th day of October 1989.


	The plaintiff seeks a declaration that the defendant is prevented by clause 48 of the said contract from pursuing its claims numbered 1. 1, 1. 2, 1.8, 1.9, 1.11, 2.1, 2.5, 2.6, 3.2, 6.1, 6.3, 6.6, 6.7, 6.9, 6.32, 6.35i 6.36, 6.38 and 7 of its said List of Claims.
	The plaintiff seeks a Declaration that the defendant is not entitled to pursue its claims numbered 6.4 and 6.10 of its said List of Claims because


	They are based upon a corrupt scheme of which it was aware and to which the defendant was a party and which it failed to disclose to the plaintiff whereby it seeks to derive benefit, or


	The defendant would be unjustly enriched by payment for delay which would have been avoided by disclosure of information by the defendant to the plaintiff.


	The plaintiff seeks a Declaration that the defendant is not presently entitled to proceed to arbitration of its claims numbered 1.5, 1.10, 6.11, 6.14, 6.18, 6.19, 6.20, 6.21, 6.22, 6.23, 6•24 , 6•27 , 6.34 (g) and (f), 6.37, 6.39, 6.40, 6.41 and its extension of time claims in its said List of Claims because the procedures required by clause 45 of the said contract have not been carried out.


	Such other or further orders as to the conduct of the action as to the Court seems fit."



The following day a Mr Adcock was appointed as


provisional liquidator of the defendant and his appointment as liquidator was made on 6 September 1990.	Leave to proceed against liquidator was given on 29 November 1990 and Mr Kennedy was appointed as receiver of the defendant on
10 December 199'0.	The writ was served on 13 December 1990 and an appearance► entered on behalf of the defendant on
15 January 1991.	On 5 February 1991 the defendant filed a summons by which it sought the stay of proceedings.	(The defendant commenced separate proceedings seeking the appointment of an arb trator on 21 May 1991.	Further progress in that matter has been stood over pending the outcome of the current application).	The plaintiff responded by summons taken out on 12 March 1991 seeking an order that the defendant's summons seeking that the proceeding be stayed be struck out for want of prosecution. The defendant's application and the plaintiff's application came before me on 28 March when certain orders were made as to discovery in relation to the issues arising on the defendant's summons, as to the filing of further affidavits in respect of that matter and with a view to having the hearing on it brought on without delay.	Subject to what follows (as to paragraph (c)), orders were also made at that time that the issues upon that summons be limited in the first instance to:

"(a) whether an arbitration agreement exists;
	if so, which matters, if any, in these proceedings, have been agreed to be referred to arbitration;
	if there be any matters to which sub paragraph (b) refers, whether there is no sufficient reason established under s. 53(1)(a) of the Commercial Arbitration Act why they have not been referred to arbitration in accordance with the agreement;


	whether the defendant was, when this proceeding was commenced, and is still ready and willing to do all things necessary for the proper conduct of arbitrqtion as referred to ins. 53(1)(b) of the Commercial Arbitration Act, and
	whether or not the applicant has delivered pleadings or taken any other step in the proceedings other than the entry of an appearance in accordance with s. 53(2) of the Commercial Arbitration Act."



The order as authenticated refers to these five issues, but, there was some disagreement as to whether in
fact an order in terms of paragraph (c) was made.	In any
event, the matter proceeded by way of argument in relation to the other four issues only.	The question of general discretion, which in this case is foreshadowed to involve substantial issues, will be dealt with later, if necessary.

Section 53 is as follows:


11 53. POWER TO STAY COURT PROCEEDINGS
	If a party to an arbitration agreement commences proceedings in a court against another party to the arbitration agreement in respect of a matter agreed to be referred to arbitration by the agreement, that other party may, subject to subsection (2), apply to that court to stay the proceedings and that court, if satisfied -
	that there is no sufficient reason why the matter should not be referred to arbitration in accordance with the agreement; and
	that the applicant was at the time when the proceedings were commenced and still remains ready and willing to do all things necessary for the proper conduct of the arbitration,

may give an order staying the proceedings and
may further give such directions in relation
·to the future conduct of the arbitration as
ii; thinks fit.

	An application under subsection (1) shall not, except with the leave of the court in which the proceedings have been commenced, be made after the applicant has delivered pleadings or taken any other step in the proceedings other than the entry of an appearance.


	Notwithstanding a rule of law to the contrary, a party to an arbitration agreement shall not be entitled' to recover damages in a court from another party to the agreement by reason that that other party takes proceedings in a court in respect of the matter agreed to be referred to arbitration by the arbitration agreement."



The defendant can only succeed in its application to stay the proceedings commenced by the plaintiff if the preconditions to the exercise of the Court's jurisdiction referred to ins. 53(1) are shown to exist.	The first question to be determined therefore is whether there is an arbitration agreement between the two parties to the litigation.	Ins. 4 of the Act "Arbitration Agreement" is defined as meaning an agreement in writing to refer present or future disputes to arbitration, and clause 45 undoubtedly embodies such an agreement.	All disputes or differences arising out of the contract or concerning the performance or the non performance by either party of its obligations under it shall be decided by the contractor submitting the matter
at issue in writing to the Superintendent for decision; if the contractor is dissatisfied with the decision given by the Superintendent he may submit the matter at issue in writing to the Principal.	If he elects to submit the matter
to the Princip l and is dissatisfied with the decision given
►
by the Principal; the contractor may require the matter at
issue to be referred to arbitration, and thereupon the matter at issue shall be determined by arbitration.	To all that, the defendant as contractor and the plaintiff as Principal have agreed

There is a procedure to be followed through which the contractor may seek satisfaction of his claims against the Principal, firstly by seeking a decision from the Superintendent, and if dissatisfied with that, from the Principal, and if not satisfied after following that course then the contractor has the. power, if he wishes to exercise it, to refer the matters in dispute to arbitration.	The fact that the agreement provides for the contractor to follow particular procedures before being entitled to refer the matter at issue to arbitration does not detract from the fact that there is an agreement to refer disputes to arbitration within the meaning of the definition of s. 4.
It does not matter by whom or by what means the disputes might be referred to arbitration provided the agreement enables disputes to be referred to arbitration, and that is all that is required for the agreement to be an arbitration agreement.	A condition precedent to an arbitration taking
place under the agreement is not a condition precedent to the application of the agreement itself (see the comments of Latham CJ. in John Grant & Sons Limited v Trocadero Building and Investment Co Ltd (1937-1938) 60 CLR 1 at 16).	The Act
recognises that there may be steps that have to be taken to
►
have a dispute referred to arbitration which form part of
the arbitration agreement (sees. 46(1)).


The question as to whether clause 45 of this contract amounted to	n arbitration agreement was also recently before his Honour Justice Angel of this Court in Transaustralian Constructions Pty Ltd v Northern Territory of Australia &  Another, unreported, 31 July 1991.	After an extensive review of authorities and consideration of the terms of the agreement, his Honour concluded that it did.

However, it is not sufficient that there be proceedings between parties to an arbitration agreement to invoke the Court's jurisdiction to grant a stay.	Those proceedings must be "in respect of a matter agreed to be referred to arbitration by the agreement".	I have found this phrase troublesome, but I think that "a matter agreed to be referred to arbitration by the agreement" means "a matter agreed to be referred to arbitration by the authority of or in conformity with or through the agreement."	The two questions which then arise are whether there is any matter referred to arbitration by the agreement and if so whether the proceedings are in respect of such matter.
To answer the first question means returning to a more detailed consideration of clause 45, and in particular that part of it which provides that if the contractor (defendant) is dissatisfied with the decision given by the
Principal he may proceed as that clause requires.	Earlier in	these reasons,►the application of the then relevant provisions of the clause were set out in short form, but
more precisely what is required is a notice in writing to
'
the Principal "requiring that the matter at issue be
referred to arbitrati?n and specifying the detailed particulars of the matter at issue".	It is only if those requirements are met that the matter at issue is to be determined by arbitration.	The defendant says that the letter of 16 February 1990 is sufficient compliance with these requirements.	As at that time, it contends, its claims had been formulated and put to the plaintiff in detail as at 1 February 1989.	It had received a detailed response from the Superintendent's representative; disputes and differences had then arisen whereupon, pursuant to
cl. 45, it submitted all of those matters to the Superintendent who did not object to the form of that submission, and made his decision on each of them, in the course of which he claimed that it was only in respect of the claim for extension of time that he had received insufficient particulars; being dissatisfied, it then submitted its claims again, but this time to the Principal, but in the detailed form originally formulated for the purposes of its consolidated claim back in February and it
'
received the Principal's decision on that in due course; it then gave notice in writing requiring that the matters at issue being all the matters canvassed in the previous submissions be referred to arbitration, and according to it it was sufficient to incorporate the previous correspondence as being the particulars of the matters at issue.	The plaintiff says that does not amount to compliance with the conditions precedent to a reference to arbitration provided for in the arbitration agreement.	It is not sufficient, it
says, to simply restate claims that have been directed
'
through the earlier procedures and refer to the responses received.	It is necessary that the matter or each of the matters at issue be identified and that there be detailed particulars of the matter or each such matter.	The matter at issue is not the claim not even when simply coupled with the Principal's response.	The matter at issue must be identified.		For example, if a claim is made and it has been rejected in total, then although the issue is clear enough, it is necessary for the defendant to give	notice to the Principal specifying it and giving detailed particulars of it.	On the other hand, if a claim has only been partly rejected by the Principal, then the defendant would be required to identify whether its claim still went to the full extent as originally formulated or whether it is modified in any way, taking into account the Principal's part allowance of it.	Of course, says the plaintiff, if the defendant was not dissatisfied with the part allowance as being sufficient to meet its claim then there would be no
matter at issue to be referred to arbitration and no further reference ought to be made to that particular item.	An even more complicated situation may arise where a claim is made involving a set of items in respect of a particular subject
matter, for example, whether or not the defendant was
►
entitled to a variation, if so, the extent of the variation,
the amount to be paid and whether any additional time should be allowed to the defendant.	Dependence upon the Principal's response to the submission being made to it in
the first place would depend on the matter at issue in
'
respect of that particular claim.


The way the arbitration agreement is cast, says the plaintiff, the burden rests upon the defendant throughout to formulate its claims, define the issues and provide the necessary particulars, and all of that prior to the agreement coming into effect so as to have the matter at issue referred for determination by arbitration.	It is not up to the plaintiff to go through all the accumulated material to work out the matters at issue and see what the detailed particulars of them are.	The defendant was quite rightly prepared to concede that if it included in its notice by reference to past correspondence issues which had been resolved during the course of submissions to the Superintendent or Principal under cl. 45(a) and (b) then those matters could not be the subject of a requirement that the matter be referred to arbitration because there would be no dispute or difference in respect of it, but, just because
some matters may not have been matters at issue does not mean that the whole of its notice requiring matters at issue to be referred to arbitration is invalid for the purposes of cl.	45.

>
The argument for the plaintiff is more persuasive.
It is the matter at issue which arises after the Principal has given his decision upon the contractor's submission to
•,
him which may be the subject of the reference to

arbitration.	A notice,
 purporting to refer matters at issue
to arbitration incorporating all matters which have been previously dealt with by a submission to the Superintendent and to the Principal, whether or not the same remained at issue between the parties, is not compliance with the provisions whereby a matter at issue may be referred to arbitration.	The requirement that there be detailed particulars given is clearly designed to ensure that the matters sought to be referred to arbitration are matters which still remain at issue between the parties.	Simply identifying the dispute ignores a requirement that there should be detailed particulars given of the matter at issue. Taken in its context, cl. 45 is designed to apprise both the Principal and the arbitrator of the exact matter which is referred to arbitration, and as Connolly J. observed in Cairns-Mulgrave Water Supply Board v Watts Construction Division Pty Ltd [1988] BCL 332 at 335: "Every consideration favours the clearest definition of the dispute".	Indeed, precise definition of the matter or matters at issue may
well have an influence upon the choice of the arbitrator. It is only upon the matter at issue being identified and particularised that it is referred to arbitration by operation of the clause.	From what has been said, it is
clear that there has been no matter referred to arbitration in accordance wit►h the arbitration agreement.

Counsel for the defendant strongly urged that if it were considered there was some difficulty about the
arbitrator's jurisdiction (which was denied) then that
1

question should be left to the arbitrator, relying upon the decision of the Full Court of the Supreme Court of South Australia in Crusader Resources NL v Santos Ltd & Others 156 LSJS 420.	The arbitration agreement there was quite different to that here.	In the opinion of the Full Court, the clause there empowered the arbitrator specifically to consider his own jurisdiction and thus the threshold jurisdictional question did not exclude the operation of the arbitration  agreement ors. 53 of the Act.	It is arguable that differences between the parties in this action, as to whether or not there had been a proper reference to arbitration of matters in issue, is a dispute or difference arising out of the contract between them which could find its way to be considered by an arbitrator by cl. 45.	That has not been done.

Accordingly, the proceedings commenced by the Commonwealth which the defendant seeks to stay are not
proceedings in respect of a matter agreed to be referred to arbitration by the arbitration agreement.

That is enough to dispose of the defendant's application and to justify an order that it be dismissed. However, on the a•ssumption that there has been a proper reference of matters at issue to arbitration, then that
occurred on 16 February 1990.	The writ being the
'
proceedings in question here was issued by the Commonwealth
on 19 July 1990 immediately after which Mr Adcock was
'
appointed as provisional liquidator of the defendant.	On 6 September 1990 he was appointed as liquidator.	He deposes on oath that at the time of his appointment as provisional liquidator and liquidator the defendant was ready and willing to do all things necessary for the proper conduct of the arbitration of disputes between it and the Commonwealth, and was so ready at all times thereafter.		His evidence shows that there was a period during which negotiations were entered into between him and the Commonwealth, but there is no evidence that during that period the defendant had resiled from its readiness and willingness to proceed with the arbitration should the negotiations prove fruitless, as they did.	By his letter of 9 November 1990 the solicitor for the Commonwealth acknowledged that the defendant was "intent upon referring the matter to arbitration and seeking to avoid dealing with issues in court".	Thereafter the Commonwealth obtained leave to proceed and the writ was served on 13 December.	The fact that thereafter the


defendant took steps to protect its interests in those proceedings is no indication that it is not ready and willing to proceed with arbitration.	On 5 February 1991 the solicitors then acting on behalf of the receiver, Mr
Kennedy, wrote'to the solicitor for the Commonwealth clearly indicating that i•t wished the disputes to be dealt with by
arbitration.	It is also clear that when that letter was written those solicitors did not have full and detailed instructions as the receiver did not then have available to him all of the necess ry documents to fully understand the issues in the litigation or the rights and obligations of the parties under the contract.		That, however, is nothing more than a circumstance attendant upon what was obviously troubled financial times for the defendant and no doubt difficulties for those responsible for its affairs in obtaining access to all papers and documents related to its dispute with the Commonwealth.	On 7 February the solicitor for the defendant gave notice to the solicitor for the Commonwealth that the involvement of the defendant till then in relation to these proceedings was "without prejudice to our client's right to have the dispute arbitrated	".
The large volume of material accumulated on the Court file
in this action show that a great deal of the time, energy and resources of the defendant has been devoted to this action.

Whether the plaintiff was of the view that there had not been a proper reference to arbitration in the early
stages after receiving the communication of 19 February 1990 is not clear, but there was certainly no agreement within 28 days after that date as to the appointment of an arbitrator. Nor is there any evidence that the Commonwealth had
submitted the names of three persons to the defendant for selection of an a•rbitrator by it.	It does not seem to have
done anything in that regard until it issued the proceedings on 21 May of this year for the appointment of an arbitrator by the Court.		Certainly that was a long time after the time at which the defendant could have done something about the appointment of an arbitrator, but it must be borne in mind that in the interim period it has had to meet these proceedings.		However, the issue of those proceedings is an indication that the defendant was ready and willing at that time to take a step necessary for the proper conduct of the arbitration, that is, to secure the appointment of an arbitrator.	There is no evidence one way or the other as to whether the defendant has the financial resources available
to proceed with the arbitration if that course remains open
'
to it.	The defendant has claimed a right to arbitration and asserted it up until now, it was acknowledged by the plaintiff, at one stage, that the defendant was intent upon the arbitration, there is direct evidence after that time of the defendant's continued readiness and willingness to arbitrate and it has commenced an action in this Court with a view to the appointment of an arbitrator.	There is no evidence tending to show that the defendant was not and is not ready and willing.	Clearly it would have been wasteful


and fruitless for the defendant to have endeavoured to do anything necessary for the proper conduct of the arbitration in the face of these proceedings.	I am satisfied that the defendant was, at the time when the proceedings were
commenced and still remains, ready and willing to do all
►
things necessary•for the proper conduct of the arbitration.


That leaves the question under s. 53(2), that is, whether the defendant's application for the stay was made after it had delivereq pleadings or taken any other step in the proceedings, other than the entry of an appearance.	The defendant's appearance was filed on 15 January 1991, and the summons seeking a stay of the proceedings on 5 February 1991.	There were no steps taken in the proceedings by the defendant in the intervening period, although there were many taken thereafter.	The plaintiff contends that for the purposes of s. 53(2) an application is made when the matter comes on for hearing in the Court.	It is implicit in r. 46 that an application made by summons is made when the summons is filed, as opposed to an application not by summons which is made when the application comes on for hearing.		That provides the answer to the defendant's argument.	Even if that were not so, I would be disposed to grant leave since such steps as the defendant may have taken after the filing of the summons and before the hearing were procedural, and all in relation to the interlocutory matters on foot in the proceedings.	It could not be taken that the defendant was abandoning its claim to an arbitration and submitting to the
jurisdiction of the Court in these proceedings.
The defendant's application for a stay of these proceedings pursuant to s. 53 of the Commercial Arbitration Act is dismissed.

►
Certif±ed fit for counsel.


Because each party was successful in respect of some issues, I will hear counsel as to costs.

Consideration will also need to be given to the progress of the action.

