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On 27 March 1985, a Writ with Statement of Claim annexed was issued in this court in the name of "Joe Berno" as plaintiff.	The Statement of Claim alleges that on or about 20 November 1984 the defendant, a company duly incorporated in the Northern Territory, agreed to carry certain goods of the plaintiff from Gun Powder in the State of Queensland to Darwin in the Northern Territory for delivery to the plaintiff; that the defendant received the goods on or about 30 November 1984; that the trailer in which the goods were then transported overturned on the journey and the goods were damaged; that this was because of the negligence of the defendant; and the plaintiff sought damages for the replacement and repair of the goods.


The defendant entered an appearance on
16 April 1985 and a Defence was delivered on 11 March 1986. The defence alleged that the contract was for the carriage of specific goods but the plaintiff unilaterally varied the terms of the original contract by delivering to the defendant for carriage to Darwin goods of a different description and weight; that it was a specific term of the original contract that the plaintiff would bear the risk of loss in the transport of the goods and make his own arrangement for insurance to cover the risk.	The defendant denied any liability under the original agreement and claimed that the damage was caused by the plaintiff's own act of negligently supervising the loading of the defendant's vehicle.	The defendant counterclaimed for damages to the trailer and consequential damages to the defendant's business.

On 20 July 1986, a Reply and Defence to Counterclaim was filed denying the allegations in the Defence and alleging, if there was any variation of the agreement (which was denied), the defendant ratified any such variation.	Discovery was given by the defendant on
15 August 1986.	On all the documents to that date
(15 August 1986) the plaintiff was described as "Joe Berno''.


The case then seems to have "gone to sleep".
Nothing seems to have been done to move it forward for the next 2½ years.	I am told that the solicitor in charge of
the case in the firm of solicitors acting for the plaintiff left that firm, that the firm then amalgamated with another firm and it appears that somehow the matter was overlooked. This was unfortunate in any event; but particularly because the effect of the Statute of Limitations (the N.T. Limitation Act 1981) must now be considered in any application seeking amendment; and this is such an application.

Revival occurred on 13 February 1989 when a list of discoverable documents was filed on the plaintiff's behalf. The heading remained the same and this document commenced with the words "I, Joe Berno, the abovenamed say as
follows ..." (emphasis added).	The expression "the abovenamed" can only refer to the heading "Joe Berno - Plaintiff".

Some time in about October 1989 it appears that the solicitor now acting for the plaintiff discovered or was told that the plaintiff in fact should have been "Berno Brothers Pty Ltd".	From the instruction he then received it seems that the allegation was that the contract made on or about 20 November 1984 was made between a company "Berno Brothers Pty Ltd" and the defendant.	Some support for this comes from a document in the defendant's possession which came into existence on or about 20 November 1984, that is at the time Mr Berno had a conversation with Mr Green, a director of the defendant, relating to the carriage of goods.	The document reads, so far as relevant:
"This is to certify that Berno Brothers and Green's Steel Constructions have an agreement to transport for Berno Brothers the undermentioned equipment from Gun Powder to Darwin at the cost of the agreed price of .•• $4000 to be paid for C.O.D.

2
x
Payloaders
l
X
Forklift
5
X
Drums (Spare Parts)
1
X
4 tonne Weighbridge
2
X
Rolls Wire Cable
3
X
Switchboards

Approximate Weight Signed J Berno
Witnesses (sic) by M. I. Wright."
 47 Tonne




I should add, that the defendant made discovery of this document as early as 15 August 1986.	Either it was not examined by the plaintiff's solicitor for some three years or its significance was not noted until about October 1989.

The solicitor now acting for the plaintiff took steps to have the necessary amendment made to the name of the plaintiff.	He communicated by telephone and then in writing to the defendant's solicitor.	By letter of
11 October 1989, he advised that it was intended to make the amendment.	He delivered interrogatories to the defendant's solicitor on or about 28 October 1989 in the heading of which the plaintiff was described as "Berno
Brothers Pty Ltd".	On 28 February 1990 he received the answers from the defendant in which that heading was
adopted.	On 1 May 1990 he received a Certificate of Readiness from the defendant's solicitor in which the same heading appeared.	On 2 May 1990 he telephoned the defendant's solicitor and told him that an application would be made to amend the plaintiff's name.	The defendant's solicitor said that the defendant would consent to this.
The defendant's solicitor reaffirmed the defendant's consent in two further telephone conversations.	Acting on this assurance the plaintiff's solicitor filed an interlocutory summons on 10 September 1990 seeking that the name of the plaintiff be amended to "Berno Brothers Pty Ltd".	He sent a letter to the defendant's solicitor confirming that, because the defendant's solicitor had agreed to consent to the amendment, no affidavit in support of the Summons would be filed.	The defendant's solicitor advised the plaintiff's solicitor on the day before the Summons was listed before  the Master that either he or someone from his office could attend on the following day and consent to the application.
However, on the morning of 13 September 1990 when the application was listed before the Master, the defendant's solicitor telephoned the plaintiff's solicitor and advised that he now could not consent to the application.

As a result, the application before the Master was adjourned.

I accept the recital of these events as given by the plaintiff's solicitor in an affidavit sworn by him on
10 October 1990.	The defendant's solicitor has had ample opportunity to deny them and has not done so.

By the time the matter came before me, as a defended matter, further affidavits had been filed which made confusion worse confounded.	Firstly, it now appears that there never was a "Joe Berno" in these proceedings.
The person who negotiated the agreement now deposes that his name is "Ermenegildo Berno", though he is known as
"Jack" Berno.	He says further, that he is the managing director of Berno Brothers Pty Ltd which has always operated under that name and not in the business name of
Berno Brothers.	He says he is not fluent in the English
language but was the one who dealt with the defendant at the time of the agreement, and he says that he believes that it was known to the defendant that it was dealing with Berno Brothers Pty Ltd.	He relies upon the written agreement I have already set out.

Secondly, Mr Green, a director of the defendant, swears positively that he was the person who dealt with Mr Berno, that he dealt with him personally and was never made aware that Mr Berno·acted for Berno Brothers Pty Ltd
either as agent or director.	Furthermore, he says that he never told his secretary to draw the document up as between the defendant and "Berno Brothers" and does not know why that was done.
Thirdly, although he does not deny the matters deposed to in the affidavit of the plaintiff's solicitor, the defendant's solicitor says that, so far as filing answers to interrogatories with the amended heading, he did not give his secretary instructions to do this and that was a mistake.

It is tempting to be a little cynical about the use of secretarial scapegoats; but that is a comment which impinges on the issues themselves and may or may not have relevance in the ultimate determination of the action.
However, in fairness to the defendant, it is not an unlikely scenario that Mr Green, having negotiated directly with
Mr Berno, left the details to be drawn up by his secretary, and Mr Berno in Mr Green's absence told the secretary to use the expression "Berno Brothers".	However it would be quite wrong for me to come to any conclusions about this until the evidence is heard.	The only issue here is whether the applicant "Berno Brothers Pty Ltd" should have leave to amend the plaintiff's name from "Joe Berno" to
"Berno Brothers Pty Ltd".


If the plaintiff becomes "Berno Brothers Pty Ltd'' the defence will need to be substantially amended, since the allegation plainly made for the defendant is that at no time did it enter into an agreement with that entity.	Equally, it would seem that the defendant, at some stage, may also have to seek amendments, since it now appears to have
counterclaimed against a non-existent plaintiff.	That application has not yet been made and the defendant no doubt awaits the result of these proceedings before deciding what action it should take.	However, I think I should regard these matters as not material to the present issue.	See Metropolitan Oils Pty Ltd v Fortron Industrial
Lubricants Pty Ltd (1986) 11 FCR 335 at 337 where Toohey J says:


"The Court should not be invited to look at the implications of granting or refusing relief and then be asked to reason back to the character of the application that is being made.	It is the character of the application that determines its implications."




Bearing in mind the fact that the limitation period has long expired, I turn to the law applicable in these proceedings.		That law has since been amended but the amendments are so worded that this plaintiff cannot rely upon them.	The position takes a little explaining.

For at least a century, and obviously as a result of the Judicature Act and the Rules made thereunder (see
H.E.L. Vol I pp. 646-647:	H.E.L. Vol XV 128-130), the general approach to applications to amend originating documents and pleadings has been liberal.	In Clarapede &
Co v Commercial Union Association (1883) 32 W.R. 262 at 263, Brett M.R. made that clear:
"However negligent or careless the first omission may have been, and however late the proposed amendment, the amendment should be allowed if it can be made without injustice to the other side.	There is no injustice if the other side can be compensated by costs."


R.36.01(1) of the present Rules continues that broad philosophy.


However, the oft-cited case of Weldon v Neal (1887)
19 Q.B.D. 394 decided that there was an injustice to the other side if the amendment permitted the party amending to prejudice the rights of the opposite party as existing at the date of the amendment, i.e. by defeating the Statute of Limitations.	Lord Esher M.R. said at 395:


"If an amendment were allowed setting up a cause of action, which, if the writ were issued in respect thereof at the date of the amendment, would be barred by the Statute of Limitations it would be allowing the plaintiff to take advantage of her former writ to defeat the statute and taking away an existing right from the defendant, a proceeding which, as a general rule, would be, in my opinion, improper and unjust.	Under very peculiar circumstances the Court might perhaps have power to allow such an amendment, but certainly as a general rule it will not do so."


Even at that date (1887) His Lordship considered this "a settled rule of practice" and it has certainly since then been regarded as such.	Greer L.J. in Mabro v Eagle Star and British Dominions Insurance Company Limited [1932)
1 K.B. 485 at 489 remarked:
"It has been the accepted practice for a long time that amendments which would deprive a party of a vested right ought not to be allowed."


Toohey J. in Bradshaw v Hair Transplant Pty Ltd (1986) 13 F.C.R. 1 at 4 considered that Weldon v Neal should not be questioned; at least not by trial judges:


"It is not for me, sitting at first instance, to fly in the face of formidable authority that the rule in Weldon v Neal still exists."



The rule in Weldon v Neal was abrogated by s.48A(l) of the Northern Territory Limitation Act 1981, (introduced by s.20 of the Supreme Court (Rules of Procedure) Act 1987).	But by s.48A(2) it was provided that the section ''does not apply to an amendment in a proceeding commenced before the commencement of this section".	Section 48A (1) was then embodied in the broad scope of R.36.01(6), but s.48A(2) is recognised by R.1.07 which provides that Rule 36.01(6) does not apply to a "pending proceeding"; which, in turn, is defined in R.1.01 as "a civil proceeding in the Court to which immediately before the commencement date (of the Rules), the former Rules applied".	The new Rules came into force on 1 November 1987.	Mr Trigg, for the plaintiff, is bound to concede, and properly does concede, that
Rule 36.01(6) cannot apply in this case; since this is a "pending proceeding", having been commenced in March 1985.
However, even in cases governed by the rule in Weldon v Neal, a distinction has been drawn between the correction of a "mere misnomer" and the substitution or addition of a different party.	Davies v Elsby Brothers Ltd
[1960] 3 All E.R. 672:	Whittam v W. J. Daniel & Co Ltd [1962] l Q.B. 271:	J. Robertson & Co. Limited (in liquidation) v Ferguson Transformers Pty Limited & Ors (1970) 44 A.L.J.R. 441:		Rainbow Spray Irrigation Pty Ltd
v Hoette (1963) 80 W.N.(NSW) 142:	H.M. Attorney-General for England v Sorati [1969] VR 88:	Metropolitan Oils Pty Ltd v Fortran Industrial Lubricants Pty Ltd (1986) 11 FCR 335.

I must confess that these cases are not all easy to follow but the principle seems to be that a party should not be shut out from relief if the other party is misdescribed or misnamed by reason of a genuine mistake.	Most of them seem to have this in common, that the misnomer or misdescription can obviously be seen as an error, would not have deceived the other party, has made no difference to the cause of action relied upon and has not really prejudiced
the other party.


In Davies v Elsby Brothers (supra) at 674,
Pearce LJ observed that, "the addition of a defendant is governed by the same considerations as to the addition of a plaintiff".
Menhennitt J. in H.M. Attorney-General for
England v Sorati (supra) at 95, agreed with his view, though he considered that the task of the plaintiff was often easier, particularly if the person proposed to be substituted was the person who had actually been served.
His Honour's test was this, at 94-95:



"Where the rights of the proposed plaintiff are affected by a statute of limitations, the basic and fundamental consideration is that if fresh proceedings were instituted by that proposed plaintiff the statute of limitations could be appropriately pleaded against him.	In these circumstances it seems to me in principle that the proposed plaintiff should not be substituted unless, as from the time of service of the original proceedings, the defendant in fact did or ought reasonably to have proceeded upon the basis that the actual plaintiff was in reality the plaintiff proposed to be substituted.	Unless this can be established by the actual plaintiff, it appears to me that the defendant is being deprived of the immunity he would otherwise have had, by reason of the statute of limitations, against proceedings by the plaintiff proposed to be substituted.
Accordingly, for the plaintiff to justify the substitution he must establish, it appears to me, two things, first, that the name of the actual plaintiff was a misnomer or misdescription of the plaintiff proposed to be substituted and, secondly, that from the time of the service of the proceedings the defendant knew or ought reasonably to have known that this was so.	If the plaintiff establishes those things, he shows that the defendant is in reality in no different position from what he would have been if the plaintiff proposed to be substituted had been the actual original plaintiff, but unless he can establish those things then it appears to me that to substitute the proposed plaintiff is to disregard the immunity of the defendant to suit at the instance of that proposed plaintiff."
That was a case where certain persons sued, along with other plaintiffs, as plaintiffs under the description "Registered Trustees of the Trust Deed dated 29 July 1957 constituting the Anglo-Egyptian Resettlement Board''.	These persons sought an order that the name of this plaintiff be changed to that of an incorporated body "The Anglo-Egyptian Resettlement Board (Registered Trustees)".	Menhennitt J. took the view that, as they were in fact eight individuals suing as trustees, the plaintiff they sought to replace i.e. the incorporated body was "in no sense a misnomer or misdescription".	Further, he held that "the plaintiffs have not on the evidence established that the defendant knew or ought reasonably to have known that the original plaintiffs were meant to be the body corporate sought to be substituted".	He refused the application.


In Metropolitan Oils v Fortron (supra) Toohey J., if I may say so with great respect, was in error at 339 when he referred to H.M. Attorney-General v Sorati (supra) as a case where Menhennitt J. had granted the application.	But that does not affect the distinction his Honour Toohey J. makes, at 339, between "misnomer or misdescription" and "substitution or addition".	The former situation was described by Toohey J. as one where "a party sought to do no more than be described by its correct name".	In that situation his Honour was not persuaded that it was essential that the respondents knew or ought to have known what the
true situation was.
Nevertheless, both Menhennitt J. and Toohey J. draw a distinction between "misnomer or misdescription" where amendment is permissible, and "substitution or addition" where it is not.	Strictly one might think that the correction of a misnomer still involves a substitution, in the sense that one name is substituted for another.	But I think that their Honours were looking to the realities that where it is clear that a particular entity has always been intended to be named but named incorrectly, that is a very different situation to where it is discovered that an entity entirely different from the one originally selected is sought to be substituted.

To take the simplest case, if one wishes to proceed against a specific person thought to be named "John Smith", but whose name is really "George Smith", it would be wrong to refuse an amendment.		The error is in the nomenclature not in the person intended, and the rule in Weldon v Neal has no application.	See J. Robertson & Co Ltd (in liquidation) v Ferguson Transformers Pty Ltd & Ors (supra) at 443 (per Walsh J.).	As Walsh J. put it in another case, Rainbow Spray Irrigation Ptv Ltd v Hoette (supra) at 143:


"I think ram	entitled, in the circumstances of this case, to treat this as a case of correcting an error in naming the true plaintiff, and not as being an attempt to substitute one party for a different party.	To put it another way, I think it can be said that one ought to consider the action, from the time of writ onwards, to have been and to have been intended to be an action by Rainbow Spray Sales Pty Limited, but because of someone's error the wrong name was typed on the documents."
Substitution of one party for another, however, brings in the rule of Weldon v Neal because, according to the Rules (e.g. Rule 36.05), the substitution dates back to the day the proceedings commenced.	Hence the other party would lose the defence of the Statute of Limitations.

Although the cases are not entirely consistent, I think this distinction between correction of simple error in nomenclature and description on the one hand, and substitution of one entity for a different one on the other hand, sufficiently emerges.	Thus in Rainbow Spray Irrigation Pty Ltd v Hoette (supra), Walsh J. was satisfied that the plaintiff had always been intended to be "Rainbow Spray Sales Pty Ltd".	His Honour so found, but at 143 commented that:


"If this case ought to be regarded truly as the substituting for one plaintiff of another plaintiff, then I think on the authorities, I would be bound to r e f us e . 11



Davies v Elsby Brothers Ltd (supra) applied a similar principle, although the result seems a little harsh. The plaintiff, having suffered an accident in his employment, sued his employers, describing them as "Elsby Brothers (a firm)".	In fact the firm had been taken over by a company "Elsby Brothers Ltd".	Their Lordships on the Court of Appeal considered that this was not a case of error of description but was a case of substitution.	The
plaintiff's misfortune was that the date of the accident was not given in the Writ.	Had it been given, the court may have been in a better position to say that one of two entities was obviously intended.	Without that information their Lordships could not come to that conclusion.	As Pearce L.J. put it at 675:


"It was possible that the accident referred to in the writ was one which had occurred while the firm was still carrying on the business.	Therefore, there being the two definite separate entities, the firm and the company, it is not possible to say that the inclusion of the firm on the writ was a mere misnomer for the inclusion of the limited company."

At 676 Devlin LJ said:

"The test must be:	how would a reasonable person receiving the document take it?	If in all the circumstances of a case and looking at the document as a whole, he would say to himself 'Of course it must mean me but they have got my name wrong', then there is a case of mere misnomer.		If, on the other hand, he would say, 'I cannot tell from the document itself whether they mean me or not and I shall have to make inquiries', then it seems to me that one is getting beyond the realm of misnomer."


Toohey J. in Metropolitan Oils Pty Ltd v Fortron Industrial Lubricants Pty Ltd (supra) at 340 commented on this:


"The test is a useful one when the issue is whether there has been a misdescription or misnomer ... But I do not think it is determinative of the outcome, particularly where the application to amend is by an applicant.	The question, "Arn I being sued by the right person?" may simply not have arisen in the mind of the respondent."
Earlier in that case at 337, Toohey J. said:



"If there has been a mere misnomer or misdescription of the applicant, the rule in Weldon v Neal has no application in any event.	That rule operates only where
what is proposed is in truth a change of parties."


Applying these principles to the present case it seems to me inevitable that what is sought is substitution of a new party not an amendment arising from a mere misnomer or misdescription.	Of course if the application was to change the plaintiff's name from "Joe Berno" to
"Ermenegildo Berno" or "Ermenegildo Berno known as
Jack Berno" there would be no difficulty.	It would be a clear case of misnomer.	But that is not what the plaintiff wants.	It clearly seeks to substitute a different entity, "Berno Brothers Pty Ltd".		That is what it asks in the Summons, and that is what is prohibited by the rule in Weldon v Neal.	It could not be said here that at the time of the issue of the Writ, and at all times thereafter, it was intended to sue under the name "Berno Brothers Pty Ltd". As Mr Southwood, for the defendant, points out, it is not even pleaded in the indorsement serving as the Statement of Claim that the plaintiff is a company.	Indeed the evidence before me indicates no intention to sue in the name of the company until 1989 when the applicant's solicitor deposes that "on preparation of this matter for trial our office was instructed that the proper name of the plaintiff was in fact 'Berno Brothers Pty Ltd'".		Perhaps it was only then that





the plaintiff's solicitor examined the documents discovered by the defendant and noted the written document between "Berno Bros" and the defendant.	But that document had been available for inspection as early as 15 August 1986.	Either it was not inspected then or, despite its existence, a conscious decision was made to continue with the plaintiff as an individual.	In either event there is nothing in the earlier documents to suggest any obvious mistake in the action originally taken to sue in the name of an individual.

Furthermore, there is here the sworn evidence of Mr Green that he specifically dealt with an individual and made the contract with the individual.	Mr Southwood also refers me to the answers of Mr Green to the interrogatories of the plaintiff where he describes the agreement as "oral or partly oral", and in answer to the question, "If written or partly written identify such writing and state where it may be inspected", he answers, "Not applicable.''
Mr Southwood submits that is consistent with Mr Green's affidavit.

Mr Trigg has, however, referred to another document dated 30 November 1984 on the letterhead of the defendant referring to the goods as being "delivered ... to
Burno Bros" (sic).	This takes the matter no further.	It raises issues to be determined in substantive proceedings and no doubt may go to credit or comment.	In any event, both documents speak only of Berno or Burno Bros not of
"Berno Brothers Pty Ltd",	The account given by Mr Green is not so wildly improbable that I should reject it out of hand; and, even if I did, that would not necessarily lead me to the positive conclusion that Mr Green at all material times believed that he was dealing with "Berno
Brothers Pty Ltd".	Although I am not sure I would have permitted it, I note that no application was made to
cross-examine Mr Green.	Furthermore, if Mr Green is correct that the occasion he spoke with Mr Berno was the first occasion he had met him (and Mr Berno's affidavit does not say anything to the contrary) there seems no particular reason why he should have made further inquiries as to who exactly he was dealing with.	It may have been a wise precaution; but it was not incumbent on him.	Consequently, even if it had been necessary to move to the second test propounded by Menhennitt Jin	Sorati's case, I could not find on the evidence that the defendant knew or reasonably ought to have known that the plaintiff was in reality the plaintiff proposed to be substituted.	But it is not necessary to go so far; for the applicant fails in limine.
This is not a case of misnomer or misdescription.	In my
view this application can only be characterised as seeking the substitution of one plaintiff by an entirely different one after the limitation period has run.	It cannot be permitted under the rule in Weldon v Neal.

I turn therefore to the submission of Mr Trigg that the defendant by its conduct is estopped from opposing the
application or the order sought, or has acquiesced in the application or order sought.	As I have already noted, it is clear and uncontradicted that on 11 October 1989, the applicant's solicitor, by letter, advised that it would seek the amendment and between May 1990 and 13 September 1990 the defendant's solicitor advised that the defendant would consent to it.	It was no doubt consistent with that attitude that the defendant's solicitor should deliver answers to interrogatories on 28 February 1990 with the heading foreshadowed by the plaintiff.		But I do not think that advances the matter very much.	The defendant's solicitor has sworn that was a mistake and again, it is not unlikely that his secretary would have used the heading in the plaintiff's interrogatories to type up the answers.	At the most, and without casting any aspersions, I might accept that the defendant's solicitor, having decided to agree to the amendment, did not trouble to check the headings of any documents delivered by the plaintiff.		It merely underlines the uncontradicted fact that he consented to the amendment sought.	I agree, also, with Mr Trigg that, there being no evidence to the contrary, one must assume that the solicitor had the defendant's authority to give that consent.	See generally Cordery on Solicitors - 8th Edn. - 1988 -
pp.78-83.


Mr Trigg submits on the authority The Commonwealth v Verwayen (1990) 64 ALJR 540 that the solicitor's consent constituted either a waiver by the defendant of its rights
to oppose the amendment or that the facts create an estoppel against the defendants now opposing the amendment. Mr Trigg puts it in this way because, of the majority in
Verwayen's case (supra), two judges (Deane and Dawson JJ.) found estoppel, while another two (Toohey and Gaudron JJ.) found waiver.	The latter two, however, did not find it necessary to consider the question of estoppel, whereas Deane J. (at 562) expressly rejected waiver, and Dawson J. (at 563-4) treated waiver, which he described as "an imprecise term", as in this case no more than a constituent part of estoppel.


In Verwayen's case (supra) the Commonwealth had, on various occasions, assured the representative of the plaintiff that it would not rely upon the Statute of Limitations in an action brought against it by the plaintiff for negligence.	After a Statement of Claim was delivered on behalf of the plaintiff the Commonwealth filed a defence which did not raise that issue.	Subsequently the Commonwealth decided to raise the issue and sought and was granted leave to amend the defence.	The majority of the High Court held that the Commonwealth could not in those circumstances and at that stage rely upon the limitation defence.

Insofar as Mr Trigg relies on estoppel I do not think Verwayen's case (supra) assists in the present circumstances because it seems plain that one necessary





element has not been established.	It cannot be shown that the applicant acted to its detriment on the faith of the defendant's promise.	Until the order for amendment is made the applicant has not changed its position.	It was out of time when it sought the consent to the amendment and it remains out of time unless and until the amendment is granted.	With or without the defendant's consent it still has to apply for the order.	At the most, the only detriment it has suffered is to file extra affidavits which may not have been necessary had the defendant adhered to its promise.	The making of a promise in itself did not change the position of the parties.		Insofar as there was an agreement it was not supported by consideration.


In Verwayen's case (supra) Deane J. in examining generally the concept of estoppel by conduct remarks at 560 that "an estoppel will not arise unless the party claiming the benefit of it has adopted the assumption as the basis of action or inaction and thereby placed himself in a position of significant disadvantage if departure from the assumption
be permitted."


The applicant in the present case cannot be said to have taken or not taken any act as a result of the defendant's promise other than an act which it was bound to do in any event, i.e. to apply for the amendment.	It was not placed in a position of "significant disadvantage" by the promise.	In this respect the situation is different





from Wright v John Bagnall & Sons Ltd (1900] 2 Q.B. 240 and Lubovsky v Snelling (1944] 1 K.B. 44.	In both those cases a promise had been made by the defendant to admit liability.
The promise had been made before the appropriate period of limitation had expired and the plaintiff, relying on the promise, had not issued proceedings until after the expiration of the limitation period.	In each case it was held that the respective defendants could not then rely upon the limitation defence.	The defendant's conduct had, in each case, caused the plaintiff to act to his detriment.


In Verwayen's case (supra) there was much detailed analysis of equitable and common law estoppel but it is not necessary to discuss that in depth here.	It is sufficient to note that of the five judges who considered the concept of estoppel all seem to agree that the party relying upon it must have been shown to have acted to his detriment by reliance on the estoppel.	The dispute was as to the degree of detriment.	Those in the minority considered that the degree of detriment was not so significant as to insist on the Commonwealth abandoning the limitation defence.
Mason C.J. said at 548:



"To hold the Commonwealth to its representations, thereby depriving it of defences which were available to it by statute or the general law, would be a disproportionate response to the detriment suffered by the respondent in reliance upon the assumption that the defences would not be pleaded.''
His Honour considered that an order for costs would be sufficient.

Brennan J. (at 554) held that "to satisfy the plaintiff's equity" the case should be remitted to the trial judge to ascertain what detriment was suffered by the plaintiff in continuing with the action until the defence was amended and what amount would be fair compensation for that detriment.	That having been done, his Honour felt that payment of that amount, when ascertained, would be sufficient, and it was not appropriate to go further and refuse the limitation defence to the Commonwealth.

McHugh J. at 587 agreed in principle with this approach although he pointed out that the plaintiff had really led no evidence to justify an order for anything other than costs.

Deane J. (at 562) and Dawson J. (at 568) regarded the extent of the detriment as so significant as to make it appropriate that the Commonwealth be held to its promise.

Toohey J. and Gaudron J. did not proceed on the basis of estoppel.	Nevertheless, Toohey J. mentioned the question of degree of detriment on the basis that some detriment had occurred, p.574; and Gaudron J. at 579
considered that:





"Were the resolution of the case to depend on whether or not Mr Verwayen could establish detriment over and above that which is appropriately dealt with by an order for cost it would be necessary, at the very least, that he be given an opportunity of making that case."


I think it can fairly be said therefore that Toohey and Gaudron JJ., although it was not a necessary part of their reasoning, recognised that detriment should be shown before estoppel could operate and indeed had been shown in the case although it was not necessary for them to explore the extent of that detriment.

I do not think I need take the matter any further in this case.	The plaintiff here had to apply for amendment in any event.	At most it suffers a detriment by having to file two additional affidavits.	It suffers some detriment in costs, since it was led to believe that the application would be consented to, and the last minute refusal to consent led to the adjournment of the matter before the Master and the referral to court as a defended matter.	In accordance with the general approach of their Honours in Verwayen's case (supra) it would seem that if the detriment is no more than that, the estoppel does not operate.

On the question of waiver I turn to the judgments of Toohey and Gaudron JJ.	Both took the view that there was a distinction between estoppel and waiver and one of the bases of this distinction was that waiver did not necessarily involve a party acting to its detriment.
{Toohey J. at 573:	Gaudron J. at 578).





Gaudron J. however, stated the test that:



"A party to litigation will be held to a position previously taken (that position having been intentionally taken with knowledge) if, as a result of that earlier position, the relationship of the parties has changed."


This cannot affect the situation here because until the order for amendment is made the relationship between the applicant and the defendant has not changed.	The applicant was out of time when the promise was made.		The promise itself had no effect on that situation.	Presumably it may have been different if the applicant had been in time when the promise was made but was persuaded not to make the application until after time had expired.		That, however, might also have established an estoppel since the applicant would have acted to its detriment.

Toohey J. did not discuss whether it was necessary that the relationship between the parties had changed to constitute waiver.	But it is to be noted that, while
his Honour discussed the question generally, he ultimately confined himself to one category. Thus at 572 he remarked that:


11	it may be said that the term is applied to events which occur within the adjudicative process and events which occur prior thereto."





At 573 he said:



"In this appeal we are concerned with waiver as it exists within the adjudicative process."


By the expression "adjudicative process", I therefore take his Honour to mean a formal step in the pleadings (as was the case in Verwayen (supra) where the Commonwealth had filed a defence which did not raise the Statute of Limitations) or statements or conduct during court proceedings from which an inference or waiver can be drawn (e.g. Vakauta v Kelly (1989) 167 CLR 568 - a case referred to by his Honour), or statements made in documents filed in court.

At 574 his Honour referred to waiver in the sense used by him for the purpose of his decision as involving "unequivocal renunciation or abandonment of a defence", which "may occur at any stage of the adjudicative process".

On that basis his Honour's observations would not apply to the present case since the promise was made outside the adjudicative process.

His Honour does not seem to have expressed a final view as to waiver outside the adjudicative process.
Certainly he expressed his disagreement with the view
expressed by the Full Court of Victoria in





Kerrison v Martin and Heyward [1975] VR 401 at 405 that "any such unilateral waiver without consideration can be terminated at any time" insofar as that applied to waiver within the judicial process.	But he seems to have left open the question whether the observation might apply to statements or conduct outside the adjudicative process.
However his emphasis on waiver in the terms used by him for the purpose of Verwayen's case (supra) indicates a strict test even within the adjudicative process.	At 573
his Honour says:



''Waiver, in the sense relevant for the purposes of this appeal, is not capable of being withdrawn.	It is of the essence of waiver in this sense that the defendant has unequivocally renounced his right to rely upon the particular defence; once the defence has been so renounced (and this will be hard to establish except in a case as clear as this one), the defendant should not be permitted to rely upon it." (emphasis added)


If it is to be difficult to establish an unequivocal renunciation within the judicial process, one would expect it to be even more difficult outside it, e.g. in statements made by legal advisers before exchange of court documents.	In this sense the observation of the Full Court of Victoria in Kerrison v Martin & Hayward (supra)
would seem appropriate.


Further on this point it is pertinent to note that Brennan J. observed at 552 that:





"	the right is not waived until the last moment at which its exercise is capable of affecting the new relationship."


His Honour then at 553 says:



"As a right is waived only when the time comes for its exercise and the party for whose sole benefit it has been introduced knowingly abstains from exercising it, a mere intention not to exercise a right is not immediately effective to divest or sterilise it.	Vaughan B. in Chapple v Durston was precise in speaking of a defendant's failure to plead a time bar not as a waiver but as the foundation for a presumption that the defendant "intends to waive it".	Waiver of a time limitation which bars a remedy occurs only when the time for granting the remedy arrives, that is, the moment before judgment.	Until that time arrives, the time limitation is not waived.	If a party is to be held to an intention to waive the limitation, it can be only by contract or estoppel or, where the intention to waive appears from a failure to plead the limitation, by refusal of leave to amend the pleading (if leave be necessary and refusal of leave be justified)."


See also Toohey J. at 573:



"A defence available to a defendant, whether it be on the facts or on the law, is not waived merely because the defendant does not initially plead that defence."


I cannot therefore find that the conduct of the defendant has been such as to raise an estoppel against it in favour of the applicant or that its conduct has been such
as to amount to waiver in law of its right to object to the application made by the plaintiff.

In the result the application should be dismissed.
I must say that I find it regrettable that an unambiguous promise can be thus avoided.	However one must also comment that the main reason why the applicant now may find itself in difficulty was the considerable delay in prosecuting the action so that time has run out.	I appreciate that this may not be the fault of its present solicitor.

I consider also that the court can at least show its disapproval of the defendant's conduct in resiling from a clear undertaking, by ordering that it pay the applicant's costs of these proceedings.	Had the original application before the Master been consented to, the position would have been different.	The plaintiff would have had to pay the costs occasioned by its own default.	But the defendant not only refrained, until the eleventh hour, from taking a defence it was entitled to take, but led the plaintiff to believe that it would consent to the application.	It may be that the defendant's solicitor acted under the best motives, anticipating that he would receive instructions to that effect; or it may be that his original instructions were changed.	In either case a promise was made and not kept, and it would be wrong if the plaintiff in those circumstances had to bear the costs.	More importantly, it would be wrong for the court to countenance the situation





without expressing its censure by something more tangible than regrets and admonitions.

The orders will be:


	The application is dismissed.



	Defendant to pay the costs of the application both here and before the Master.


