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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN
187 of 1994 (9417257)	BETWEEN:
				MOLINE MANAGEMENT PTY LTD
					Plaintiff
				and
				DEE JAY ENGINEERING PTY LTD
					Defendant

MASTER COULEHAN: REASONS FOR DECISION
(Delivered 20 June 1996)

The plaintiff claims that on 8 January 1992 it agreed with the defendant that the defendant would carry out certain works on a sludge treatment tank at the plaintiff’s mine at Pine Creek.   The defendant carried out the works but on 13 January 1992 the tank ruptured, causing loss and damage.   It is alleged that the defendant was in breach of contract and negligent in carrying out the works.

The writ was issued on 31 August 1994 and a defence was filed on 8 November 1994.   The defendant admits carrying out works to the tank but denies it was in breach of contract or negligent.   It is also alleged that the plaintiff caused or contributed to its loss by its own negligence.

On 24 October 1995 the plaintiff applied to add Zinnanda Pty Ltd (“Zinnanda”) and Arimco Mining Pty Ltd (“Arimco”) as plaintiffs.   There is evidence that those companies were involved in a joint venture to carry out mining operations and that the plaintiff was the manager of the joint venture.   The interests of the joint venture were the subject of an insurance policy in favour of the plaintiff, Arimco and Zinnanda for their respective rights and interests.



According to Gregory Lindsay Howlett, a solicitor acting on behalf of the insurers of the joint venture, it was discovered in March 1995 that the plaintiff may not have been the owner of the tank the subject of this proceeding.   A document was received, the contents of which suggested that the ownership of the tank was vested in Arimco and Zinnanda.   He deposes that at the time the proceeding was instituted he believed that the plaintiff was the owner of the tank.   

There is evidence in the form of a discharge dated 21 January 1992 and signed on behalf of the plaintiff, that it asserted ownership of the property the subject of the claim.

The plaintiff relies on O.36.01 and O.36.01(4) which provide, inter alia, that the Court may give leave to amend a document so as to correct the name of a party even though the effect is to substitute another person as a party.   It has been authoritatively decided that these provisions are to be interpreted beneficially but there must be a mistake in the name of a party, which may include cases where a party intends to sue in the name of a person of a particular description and was mistaken as to the name of the person who answers that description (see Bridge Shipping Pty Ltd v Grand Shipping S.A. and Anor 173 C.L.R. 231, 260-261, and Smart and Ors v Stuart 2 NTLR 43).

It appears from the evidence of Mr Howlett that his instructions were to recover the sums paid out to the plaintiff by the insurers.   This necessitated proceedings based on the right of subrogation.   Acting on these instructions Mr Howlett initiated proceedings in the name of the plaintiff as owner of the tank, although he was aware that the insured under the policy were the plaintiff, Zinnanda and Arimco.   

While it was suggested that Mr Howlett in fact intended to sue in the name of the insured, rather than the owner of the tank, I am satisfied as to his evidence that the predominant consideration was ownership.   His intention was to sue in the name of the owner of the goods, the mistake being in the name of the owner.   In those circumstances, there was a mistake in the name of a party within the meaning of O.36.01(4).

As to the provisions of O.36.01(6), no prejudice has been alleged and none is apparent.   It is therefore appropriate that leave be given to join Arimco and Zinnanda as plaintiffs.   In effect, they will be substituted as owners of the tank, the plaintiff remaining in the proceeding in its own right.   It is not necessary to consider the other matters raised on behalf of the applicant.

It is ordered:
1. That Zinnanda Pty Ltd and Arimco Mining Pty Ltd be added as plaintiffs in this proceeding.
2. The plaintiffs have leave to file and serve an amended statement of claim in the form annexed to the affidavit of Paul Gerard Maher sworn 24 October 1995.


