2

PARTIES				SAMANTHA CLAIRE SCHLEIN and
					CHANDRA ARIANAYAGAM

TITLE OF COURT			In the Supreme Court of the
					Northern Territory of Australia

JURISDICTION			Interlocutory Application

FILE NUMBER			253/94 (9423903)

DELIVERED				26 September 1996

REASONS OF			Master Coulehan

Catchwords

	PRACTICE - Northern Territory - O.30.02(4) Supreme Court Rules - 	interrogatories - leave to deliver further interrogatories			
Cases followed

	Goding v Queensland Newspapers Pty Ltd 113 CLR 170
	Jolley v Murray (1980) 24 SASR 1

Representation

	Counsel:
	Plaintiff			Mr Clift
	Defendant			Ms Michaels

	Solicitors:
	Plaintiff			Ward Keller
	Defendant			Clayton Utz	
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MASTER COULEHAN: REASONS FOR DECISION
(Delivered 26 September 1996)

In this proceeding the plaintiff seeks damages for negligence and misleading and deceptive conduct arising out of medical treatment provided by the defendant.   It is alleged that on 4 May 1989 the plaintiff underwent surgery which resulted in a cosmetic defect which required further surgery on 19 October 1989.   This further surgery was alleged to have resulted in facial scarring.

The plaintiff interrogated and sworn answers were provided.   The plaintiff now seeks to further interrogate and relies on O.30.02(4) which provides:-
	”(4) By leave of the Court an interrogating party may serve
	further interrogatories.”




The leading authority is Goding v Queensland Newspapers Pty Ltd 113 CLR 170.   At page 174 the High Court, referring to the rule applicable in Queensland, said “... The rule does, of course, mean that in general only one set of interrogatories may be delivered;   but it commits to a judge a discretion to permit a departure from the general practice in a particular case by means of an order specially made for that case.   It prescribes no principle or standard to govern the exercise of the discretion, save by the plain implication that the party desiring the special order must affirmatively satisfy the judge that because of the circumstances of the particular case the interests of justice require that leave be given to deliver further interrogatories notwithstanding the general rule.  It appears to us that there could be no reason more cogent for allowing a departure from the general rule than that, without the opportunity to interrogate further, a case might not be heard upon its merits ...”

It is to be noted that the Queensland rule provided for “a special order”, however, in Jolley v Murray (1980) 24 SASR 1, Mitchell J doubted whether anything turned on the use of the word “special”.

Interrogatory No. 38 attempts to explore an answer by the defendant which described the plaintiff’s presentation after the first operation as “unusual”.   It is not at all clear what this means and I consider that the interests of justice require that leave be given.

Interrogatory 39 is said to arise from “ ... gaps in the plaintiff’s interrogatories for the examination of the Defendant which have been highlighted by the Defendant’s sworn answers to interrogatories”.   This interrogatory seeks answers from the defendant as to his opinion of the plaintiff’s scarring after the second operation.

Interrogatories have already been answered as to the procedures carried out during the second operation (interrogatory 22), whether they resulted in cosmetic improvement (interrogatory 27) and the risk of further scarring as a result (interrogatory 32).

It is not clear how the answers sought may be of such importance to the plaintiff’s case as to justify an order giving leave.   I am not satisfied that it is in the interests of justice that leave be given to serve this interrogatory.

It is ordered that leave be given to the plaintiff to serve a further interrogatory in the form of interrogatory 38 annexed to the summons filed on 18 September 1996.   The summons is otherwise dismissed.

