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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT DARWIN
170 of 1992	BETWEEN:
BERNO BROS. PTY LTD
Plaintiff
and
TOUCHE ROSS SERVICES PTY LTD

MASTER COULEHAN: REASONS FOR DECISION
(Delivered 17 February 1994)

on 23 December 1993 I ordered that the plaintiff, on or before 7 January 1994, provide the defendant with full particulars of its alleged loss and damage.

I had proposed that the plaintiff comply with the order made by Master Lefevre on 6 October 1993, which was that, within one month, the plaintiff provide answers to the defendant's request for further and better particulars contained in the letter from the defendant's solicitors to the plaintiff's solicitors dated 29 September 1993. However, I was requested by the defendant to make the order in more general terms and I did so.
On 7 January 1994, the plaintiff filed a document in response to the order dated 23 December 1993. It will be convenient to deal with each item for which the plaintiff claims, as set out in the document.
"(i) Fencing:-
	had the defendant informed the plaintiff  of the extension of time to complete the fencing upon its receipt of the letter of

26 November 1983, the plaintiff would have complied with the covenant within the time allowed namely 30 September 1988.
	because the fencing was not completed until 03 December 1990, the plaintiff suffered loss and damage in that it paid additional costs amounting  to approximately $10,000.00. 11


In	the	absence	of	information	as	to	how	the additional costs are comprised this is insufficient.
"(ii) water:-

	because the fencing was until 03 December 1990, could not comply with relating to the provision after that day.

 not completed the plaintiff the  covenant of water until

	because the bores and ancillary equipment could not be established until after 03 December 1990, suffered loss and damage in that it paid additional costs amounting to approximately $5,000.00."


This is insufficient for the reasons given in relation to the claim for fencing.

II   ( iii)	Destocking of cattle:-
the property was destocked of buffalo and cattle pursuant to the BTEC program just prior to the completion of  the fencing.  Had  the fencing been completed as previously alleged,
the plaintiff would have received compensation  estimated  at $12,ooo. oo
or alternatively had the buffalo and cattle secured by the fencing been sold, once enclosed, which they could have been once enclosed, prior to the necessity to destock, the plaintiff would have received the proceeds of that    sale    estimated     to   be
$50,000.00."

This is insufficient because there is no information which would assist the defendant as to how the sums of $12,000.00 and $50,000.00 are comprised.
"(iv)	Establishment of herd:-

had the fencing been completed by 30 September 1988 as previously alleged, in paragraph the cost of 60 bulls  and 440 breeding aged females was approximately $75,ooo.oo greater."

This is not sufficient. The defendant should be given particulars as to the stock purchased, the date purchased, and the cost.

"(v)	Loss of income:-
had the plaintiff been able to fence the property by 30 September 1988 and to proceed with the orderly stocking of the property, it could have turned off cattle and buffalo earlier and (sic) what it did than, taking into account and (sic) average breeding rate, an average mortality rate, an average time to reach breeding age, an average time to reach saleable age, and the average selling price for slaughter in 1992 and 1993 it lost approximately $60,000.00.11
11  (Vi)	Loss	of	opportunity	to	develop	the
lease:-
had the fencing been completed as previously alleged, in 1988 the plaintiff could have applied for a development loan under the Buffalo Development Scheme which was available in 1988 and with the favourable conditions of the grant of such a loan additional development would have been done by way of improved pasture which would have increased the value of the property by about an additional $S0,ooo.oo, which is forever lost as such a loan was no longer available at the time of the completion of the fencing."

These are insufficient. The plaintiff should provide particulars as to how the sums of $60,000.00 and $50,000.00 are comprised.
II (Vii)	Loss of value of the property:-
had the plaintiff been aware of the terms of the second letter, it would have completed the convenants (sic) within the time specified, and in the circumstances forfeiture proceedings would not have been commenced and the plaintiff would have been able to proceed with its development program which it could not during the time of the proceedings with a further resultant loss in the value of the property amounting to approximately
$50, 000.00.11


Particulars should be provided as to the development programme and how the sum of $50,000.00 is comprised.

I conclude that all the particulars provided are insufficient and are not an adequate response to the order dated 23 December 1993.

The defendant seeks dismissal  of the proceedings. In the normal course this would appear to be unduly severe.	However, in the circumstances of this case it may not be unreasonable.

The defendant has been attempting to obtain particulars of the plaintiff's loss and damage since August 1992. There have been numerous applications
and	non-compliance	with	Court	orders occasions.
 on	two

Furthermore,	it is clear from the reasons given on
20 December 1993 that the additional time granted to provide the particulars was by way of an indulgence.
I would	be disposed to order that the plaintiff's claim be dismissed but for the doubt that the order dated 23 December 1993 was not sufficiently precise. I  will adjourn the proceeding  for  a further 14 days  to allow the plaintiff to provide particulars which will	satisfy	the	deficiencies	outlined	in	these reasons.

