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REASONSFORJUDGMENT
(Delivered 23 March 1994)


On  19 January  1994  the plaintiff  commenced  an action  by  writ claiming  the sum  of
$94,950.00 being the total of certain advances made by way of loan by the plaintiff to the defendant between 1 November 1993  and  2 December  1993. It is alleged that the loans were made in the mistaken belief, induced by representations made by the defendant which the defendant knew to be false and upon which the defendant intended to rely, that the defendant had incurred substantial expenses and was required to incur substantial expenses in the future to pay for treatment her mother had required or would require because of her mother's ill health; that as a result of the expenses she had incurred in the past for treatment of her mother's ill health the defendant was indebted to moneylenders in Australia and in Thailand in substantial amounts; that the defendant's present financial position was such that she  was unable to repay the debts she had incurred or to pay for treatment her mother would require in the future because of her mother's ill health; and the defendant had  a strong affection for the plaintiff and desired to establish a de facto relationship with the plaintiff. The endorsement on the writ claimed the sum of $94,950 was money due and owing; damages for fraud; damages under section 82 for breaches  of sections  51AA,   51AB  and  52  of   the  Trade  Practices   Act  1974; alternatively,
--


restitution of the sum of $94,950 as money paid under a  mistake;  interest;  and costs.

On the same date the plaintiff applied by urgent ex parte order for a Mareva injunction against the defendant restraining her from disposing of or otherwise dealing with her interest in a house at 33 Robinson Road, Millner; restraining her from removing any of her assets from Australia; restraining her from disposing or otherwise dealing with her assets within Australia other than for bona fide ordinary living expenses; restraining her from selling or otherwise dealing  with or disposing of her assets outside of Australia; and requiring her to file and serve upon  the plaintiff an affidavit disclosing the nature, whereabouts and value or her belief as to the value of her assets both within Australia and outside of Australia.

On 20 January 1994 I granted the ex parte Mareva injunction sought by the plaintiff (with some amendments to the relief sought in the summons) including an order that the defendant file and serve on the plaintiff an affidavit disclosing the nature and whereabouts and value of her assets both within and outside of the Northern Territory and also disclosing the whereabouts of the sum of $60,000.00 telegraphically transferred by the plaintiff to the defendant's father's bank account in Thailand on 12 November 1993 and the whereabouts of a sum of $12,000.00 allegedly paid in cash by the plaintiff to the defendant on 2 December 1993.

At the adjourned hearing of the summons on the 1 February 1994 the summons was further adjourned until 8 February 1994 and on that date the defendant appeared by Counsel. At that time no application  was  made to set aside the ex parte orders  which I had made. However, I extended the time within which to comply with the order requiring filing of the affidavit until the 22 February 1994 and further adjourned consideration of the summons until 22 February 1994 for mention.

On 22 February 1994, the solicitor for the defendant indicated that his instructions had been terminated but at the defendant's request I ordered  a further adjournment of the summons until 9.30 a.m. on 15 March 1994. In the meantime the plaintiff

had delivered a statement of claim and the defendant  requested  an extension  of  time for delivery of her defence until 14 March 1994 and I so ordered.

At  the  hearing  on  15  March  1994  the  defendant  was  represented   by   Counsel,  Mr Brown, who made an application  to discharge  the Mareva  injunction.  I  refused that application and said that I would  publish  my  reasons  at a later  date.  I do  so  now.

The defendant had in the meantime filed a defence to the statement of claim  and  had also filed the affidavit which had been ordered to be filed on 20 January 1994. The defendant did not file an affidavit  in  support  of  her  application  to  have  the injunction set aside. The nub of Mr Brown's application was  that  there  were  no grounds for believing that the defendant had any assets other than her home at 33 Robinson Road Millner and that  there  were  no grounds  for  believing  that  she  may do anything with that asset in  order  to  remove her  equity  in  it from  the jurisdiction. In support of his argument Mr Brown  relied  upon  the  "guidelines"  laid  down  by  Lord Denning M.R. in Third Chandris Shipping Corporation & Ors v Unimarine SA (1979) 2 All ER 972 at 984 to 985:
"Much as I am in favour of the Mareva injunction, it must not be stretched too far lest it be endangered.  In  endeavouring  to  set  out some guidelines, I have had recourse to the practice of many other countries which have been put before us.  They  have  been  most helpful. These are the points which  those  who  apply  for  it  should bear in  mind.  (i)  The  plaintiff  should  make  full  and  frank disclosure of all matters in his knowledge which are material for the judge to know; see The Assios (1979) 1 Lloyd's Rep 331. (ii) The plaintiff should give particulars of his claim against the defendant, stating the ground of his claim and the amount thereof,  and  fairly stating the points made against by the defendant. (iii) The plaintiff should give some grounds for believing the defendants  have  assets here. I think that  this  requirement  was  put  too  high  in  the unreported case of MBPXL Corpn v Intercontinental Banking Corpn (1975) Court of Appeal Transcript  411.  In  most  cases  the plaintiff will not know the extent  of  the assets.  He  will only  have indications of them. The existence of a bank account in England is  enough,  whether it is in overdraft or not. (iv) The plaintiff should give some grounds for believing that there is a risk of the assets being removed before the judgment or award is satisfied. The mere fact that the defendant is abroad is not by itself sufficient....(v) The plaintiffs
-4-


must, of course, give an undertaking in damages, in case they fail in their claim or the injunction turns out to be unjustified. 11



Mr Brown also relied on the defendant's affidavit of discovery and in particular the following:
	the defendant swore that she did not have any funds in any  bank  accounts either within or without the Northern Territory of Australia;
	the defendant swore that she operated a Visa  Card  issued  by  the  Australia and New Zealand Banking Group Limited;  that  the credit  limit on  the card was $3500.00 and that at the present time she owed $3514.18;
	that the defendant swore that her only asset within the Territory was the residential property at 33 Robinson Road, Millner, of which she was the registered proprietor.  That  property  was  valued  at  $121,000.00  (to  which the defendant annexed a copy of a recent valuation) and was subject to two registered mortgages, the first in favour of  the  Australian  Central  Credit Union Limited pursuant to which the defendant  presently  owed  $38,885.83 and the second in favour of Australian Guarantee Corporation Limited  in respect of which the defendant presently owed $35,931.17;
	the defendant swore that apart from her clothes and personal  effects,  she did not own any other assets in Darwin, Thailand or any other country.


In substance, Mr Brown's submission was that there was no  evidence  that  the defendant had any other assets other than her interest in the home and there was no evidence that she had done anything to dispose of her interest in that asset.

It is necessary to briefly canvass the nature of the allegations that  the  plaintiff  has made in his affidavit filed in support of the granting  of  the  original  Mareva  injunction.

The plaintiff, who is 42 years of age, is a divorcee. He resides alone in The Narrows. He first met the defendant on 7 October 1993. The defendant is a prostitute, and the plaintiff engaged her services. Thereafter he continued to see the
-5- .


defendant in her capacity as a prostitute on several occasions in October of 1993.  The next occasion that he saw her was on 13 October 1993. On that occasion the defendant told the plaintiff that her mother lived in Thailand and  that  her  mother had a Diabetes related illness which had become complicated by a fall into a Thai style toilet. This resulted in multiple amputations of her mother's leg  due  to infection. There had been a number of operations and considerable hospitalisation and treatment. The defendant said that she had come to Darwin from Melbourne approximately 4 months ago, and had lived in Australia for approximately 4 years. She told the plaintiff that she had left Thailand to earn money to pay a large debt which she had incurred in Thailand in order to meet the costs of her mother's operations. She said that her father was employed taking photos of tourists feeding monkeys in Thailand. She said that prior to coming to Darwin she had formed a relationship with a businessman in Melbourne who had provided some assistance in paying off this debt.  This relationship  had broken  down and as she had no family  in Darwin she came here in order to work as a prostitute without them finding out. She said that she was single and staying with a Thai friend in Stuart Park but could not disclose her exact address under the laws governing escort agencies.

The plaintiff claimed that these statements were made to him on a number of occasions during October 1993. The plaintiff claimed that on one occasion the defendant had pulled out a small notepad from her handbag which contained a list of the debts that she said that she owed in Darwin, totalling an amount of some
$16,000.00. She told the plaintiff that the money had been borrowed from Asian moneylenders in Darwin to help pay for her debt in Thailand.

In late October 1993 the plaintiff says that the defendant had told him that since meeting him she had not felt like being with other men and as a result had not  worked  for a number of days.  The defendant began speaking about the possibility  of them both going to Thailand together. She indicated to the plaintiff  that if  he asked  her  to  marry  him,  she  would  accept.  The  plaintiff  says  that  on  Friday 29 October she asked him how he felt about her and that she had  been  thinking about asking him to help in the payment of her debts but didn't know how he would
--


react. The plaintiff said that he was not rich but would try and help her if he could. She said to him that the next instalment was due in the next couple of days in the  sum of $6500.00 and she asked for that amount in cash. She also commented that it would be good if she could obtain help with the repayment of her Darwin  debts which she stated amounted to approximately $20,000.00 and that she had to make payments of $1800.00 a week. She offered to sign papers relating to repaying the instalment of $6500.00, or alternatively she said she could repay it in terms of services rendered. The plaintiff agreed to the latter and withdrew that amount from his Commonwealth Savings Bank account. When he saw her next, on 1 November 1993, he gave her $6,500.00 in cash. On that occasion the defendant suggested that they become girlfriend and boyfriend, with a possibility of a longer  term  relationship.

The plaintiff says that he felt that the relationship was more in the nature of a personal one, that he cared for her, was attracted to her and had a desire to help her out with her problems. He began  thinking about  the size of  her debts and  the way in which they could be repaid and on 2 November he telephoned the defendant and discussed the possibility of helping her with her debt to the Darwin  moneylenders. At this stage he did not know the amount of her Thailand debt. He asked  her what the amount of that debt was, but the defendant replied that it was  her problem  and he was not to worry about it. He claims that the defendant said that if the plaintiff helped with the repayment of the Darwin debt she would tell him all about herself and move in with him at some time in the future.

On the evening of 3 November 1993 the plaintiff told the defendant that he was about to arrange a loan from his bank for renovations to his house and would see what he could do to help concerning the Darwin debt of $20,000.00.

During discussions in this period the plaintiff says that the defendant had asked him about the possibility of his raising $80,000.00 to pay for her debts in Darwin and to go towards the debt in Thailand. Later in the week, the plaintiff says that he discovered that she had actually meant $100,000.00 in total. The plaintiff said that

he told the defendant that his bank had agreed to lend him  $80,000.00.  The defendant said that this amount would enable her to  reduce the Thailand  debt  to such an extent that she would be able to return to Thailand to visit her parents and talk to her cousin, to whom she owed the money. It would  also  enable  her  to arrange for her monthly repayments of the debt  to be lowered.  The plaintiff  said that he would see what he could do.

On the evening of 5 November 1993 the plaintiff alleges that the defendant rang her father whilst at the plaintiff's home.  She asked  the plaintiff  to speak  to her  father on the telephone so that her father would believe that she did have a boyfriend who was helping her. The plaintiff  did speak briefly  to the person  on the other end of  the telephone, merely to say hello, as he does not speak Thai.

On 10 November 1993 the plaintiff telephoned the defendant and asked her whether she had any receipts or documentation to substantiate the details of the money owing in Thailand. The defendant told him that she had  nothing like that in Darwin,  that the loan documents were with her father in Thailand,  but she had  some photos of  her mother and other members of her family. Later  that evening  she came over to the _plaintiff's home and showed him some photographs of her mother and the rest  of her family, and her Australian passport. It was only then that the plaintiff discovered her real name. The photo of her mother which the plaintiff was  shown was of a very pale, ill, elderly looking lady with part of one of her legs having been amputated.

The plaintiff says from early November the defendant often spoke about them going to Thailand together, meeting her family, becoming engaged, and of her preference for a traditional Thai wedding. She spoke of getting married in the future and how her father would wish to show him around and introduce him to people he knew.

After seeing the photographs the plaintiff claims that he decided to lend her the  whole of the $80,000.00 and that he later arranged an additional $15,000.00 to undertake the planned renovations to his home. The plaintiff says that he told the
--


defendant that he would make this money  available  to  her  to  help  her  with  her  debts. The defendant said to  him  that  she wanted  the  money  in  cash  because  she had problems transferring money  from  the  Commonwealth  Bank  to  Thailand  and that she wanted it to go through Westpac.

On the evening of 8 November the defendant called  at  the plaintiff's home  and  told him that she did not  have enough  money  for  food  and  rent.  The plaintiff  says  that he gave her $200.00 cash from his wallet and  asked  if  that  was  enough;  the  defendant said that she  needed  another  $50.00,  which  he  then  gave  her.  The plaintiff says that he gave her $200.00 on 15 November and another $200.00 on 27 November, both for food and rent.

The plaintiff alleges that during this period the defendant raised the possibility of his selling his home and using the funds from this to  help  reduce  the debt  in  Thailand; that she said that they would move into a flat together and when  the debts  were paid off, later buy a house; and that she insisted that all  monies  provided  would  be  returned as the debts were hers.

On 11 November the plaintiff arranged to vary the conditions of his loan, to borrow
$60,000.00 for the purposes of repaying the  defendant's  debt  and  on  the  following day he telegraphically transferred $60,000.00 to the defendant's father's account in Thailand. He claims that he also withdrew $1800.00 in cash for the next weekly repayment of the defendant's loan with the Darwin moneylender. Later that day he alleges that the defendant visited him at his home and that he gave to her the receipt  from the bank relating to the telegraphic  transfer  and  $1800.00  in  cash  for  the weekly payment of the Darwin debt. He says  that  the defendant  asked  if  she could ring her father to let him know that the funds had been sent; that she  made  the  telephone call and asked the plaintiff to speak to her  father;  and  that the plaintiff  did so, and was thanked for sending the money.

On   Monday   15  November   the  plaintiff   says   that   he  raised   a  bank  cheque  for
$20,000.00,  payable  to  the  Darwin  moneylender  and  on  that  night gave  the cheque

to the defendant, when there was  again  discussion  about  becoming  engaged  and going to Thailand and moving in together.

About a week after providing the $80,000.00 the plaintiff says that the defendant arrived at the defendant's home with a suitcase containing clothes; that she said that she would come and stay at his home after she had finished for the night; and that she did not come back to his home after that.

On 18 November 1993 the plaintiff says the defendant rang him to say that she had received a phone call from Thailand to say that her mother was seriously ill and  had been hospitalised; that it  was  uncertain  whether  a  further  operation  would  be needed; that she thought she may need to fly to Thailand due to the  nature  of  the sudden illness; that she told the plaintiff that she  had  another  debt  in  Darwin,  of which she had not previously informed him  and  which  was  being  repaid  at  the rate of $450.00 a week. The following morning he claims  that  the defendant  telephoned him again and asked him what he was going to do about the possibility of flying to Thailand to see her mother and  to help  her  with  the other  debt in  Darwin;  and  that he replied that they would have to get together and talk about it.

On the evening of 22 November the plaintiff claims that he and  the defendant  met again; that the defendant  asked  whether  the $15,000.00  for  the  planned  renovations to the house could be used to help with the hospital  costs  and  the last  debt;  that  he said that that money was required to be spent on renovations  and  the only  way  he could raise any more money was to  cash  in  two  insurance  policies;  that  the  defendant said words to the effect that she wanted both of them to go to Thailand together; and that the plaintiff said that he would not be able to go as there was only enough money for one person.  The plaintiff  alleges  that  it  was  decided  to pay  out the further debt that was owed in Darwin and to send  any  remaining  money  to Thailand to help with her mother's hospital  bills.  He claims  that  the defendant  also said  that because  she had  not been  working  she had  missed  the previous  payment of
$450.00 of the Darwin debt and the repayments had  therefore  increased  to $500.00; that  she asked  if he could  help her  with  meeting  the next  payment;  and  that he gave
--


her $500.00 in cash that same evening.

During the week of 22 November 1993 the plaintiff claims that he surrendered his two insurance policies; that the funds were credited to his bank account; that the proceeds, namely $12,000.00 were handed over in cash to the defendant on the evening of 2 December; that on that evening the defendant suggested other ways in which he might raise money to send to Thailand towards the defendant's mother's hospitalisation; that she suggested taking a cash advance against his credit cards or asking his friends to lend him money; and that the defendant claimed that she was sick and not able to work.

On 3 December the plaintiff alleges that the defendant telephoned the plaintiff and told him that after paying the remaining debt in Darwin and fixing up some of her own bills, she had sent $1000.00 to Thailand to go towards the costs  of  her  mother's hospitalisation.

On 11 December the plaintiff alleges that the defendant told him that she was intending to contact a girlfriend who was working in Tasmania, about going down there to work for a month or two and would come and see him to talk  to him about it. The following day the plaintiff claims that he telephoned the defendant who again suggested he obtain cash advances against his credit cards or ask his friends to lend him money; but that the plaintiff said that he could not help in  that way.  It was at this time that the plaintiff began to become suspicious of the defendant  and  he caused some enquiries to be made. He says that he has obtained information from a person, "A", who has asked not to be identified because he  is  fearful  of recrimination if it is found out that he has  passed  on  this  information.  "A" informed him that he had known the defendant for some years, the defendant is married with three children and lives with her husband at 33 Robinson Road, Rapid Creek; that her husband normally drives her to her appointments; that the defendant has been living in Darwin for a number of years and has obtained large amounts of money from men on numerous occasions in amounts normally  varying  from between $20,000.00 and $100,000.00; that her activities were well known within

the Thai community and that her normal mode of operation was to talk about her mother and the debt incurred in relation  to operations  to save her life and  the need to borrow money from moneylenders either in Darwin or Thailand; that she usually offers to form a relationship with the person and to get engaged with a view to later marriage; that when the money runs out she tells the man involved that  she no  longer wants to have anything to do with him and that she has in the past channelled money obtained from men through moneylenders in Darwin.

As a result of that information the plaintiff caused his solicitors to obtain real property searches. Those searches revealed that the defendant is the registered proprietor of a home at 33 Robinson Road, Millner, purchased in 1988.

In paragraph 3 of the statement of claim the plaintiff alleges the defendant had made a number of representations to him. The defendant,  in  her defence,  has admitted  the following representations were made:
	that the defendant's mother had been and was seriously ill;
	that she had made substantial payments towards the cost of  medical treatment for her mother;
	that she would be required in the future to make substantial payments towards the cost of medical treatment for her mother;
	that she did not have any means to pay for the cost of her mother's medical treatment in the future;
	that she had borrowed substantial sums of money, totalling in excess of

$80,000.00 from a person in Thailand to assist her  in  paying  the costs of her mother's medical treatment and was under an obligation to repay the debts by regular instalments in the sum of $6500.00;
	that she had borrowed over $20,000.00 from a moneylender in Darwin, Sirirat Thammathorn, to assist her in paying the costs of her  mother's medical treatment and was under an obligation to repay these debts by regular instalments in the sum of $1800.00;
	she did not have any means to repay the abovementioned loans or to pay the instalments due thereon.

--.


Some other allegations were also made but these were denied.


By her defence the defendant has admitted that the plaintiff advanced the sum of
$60,000.00 by way of telegraphic transfer to the plaintiff's father in Thailand on 12 November  1993  and  that  the  sum  of  $20,000.00  was  paid   to  Thammathorn   on 15 November 1993, but states  that these sums were by  way  of  gift from  the plaintiff to the defendant. The balance  of  the  cash  amounts  which  the  plaintiff  claims  to have lent the defendant are denied as ever having occurred at all.

In the statement of claim the plaintiff alleges that the representations which I have referred to above were to the knowledge of the defendant false, misleading and deceptive and that the advances made were induced by the defendant's fraudulent conduct. These allegations are also denied.

By a separate summons addressed to the Darwin moneylender Sirirat Thammathorn (hereinafter referred to as the  third  party),  the  third  party  was  required  to disclose  all documents or records in  her  possession  custody  or  control  that  evidenced  the loan of money by the third party to the defendant and  the record  of  repayment  of  those loans made by the payment of the sum of $1800.00 on  12 November  and  the  sum  of  $20,000.00  on  15  November.    In  answer  to  that  summons  the  third  party
. filed an affidavit of discovery in which she swore that  the  only  document  in  her power possession and control was a copy of an ANZ Access Savings Account bank statement from 4 November 1993 to 3 December 1993.  A  copy  of  that  bank  statement has been tendered in  these  proceedings  as  Exhibit  Pl.  That  statement shows that as at 4 November 1993 there was a credit balance of $10,939.52 in the account. On 16 November there was recorded  a deposit  of $20,000.00 and  on  the  same day a withdrawal of the same amount by means of cheque number 352742.  In other  words,   the  third  party  produced  no  documents  evidencing  the  original loan,
i.e. no loan agreement, no signed receipt for any money advanced, no bank records indicating even that $20,000.00 or any other  such  sum  had  ever  been  withdrawn from her account.  At  the  time of  the  hearing  before  me  there  was  no information as to what had happened to the $20,000.00 withdrawn on 16 November.
--


The other matter that needs to be mentioned is that the defendant's affidavit of discovery of the 14 March 1994 had annexed to it a photocopy of a passbook with  the Bangkok Bank Limited, said to be a copy of her  father's  passbook.  The passbook covers the period from 21 June 1991 to 16 February 1994. Most of the writing in the passbook is in Thai, but it appears to be also in English as well. The defendant identified the $60,000.00 as having been deposited in the passbook on 15 November 1993 where  there is shown  a deposit  of  990,400 baht.  This represents an exchange rate of approximately 16.5 baht to  the  Australian  dollar.  The bankbook indicates the deposit number as being 065 and the code NBL. It is interesting to observe that on 4 November 1993 there is a deposit of 500 baht by means of deposit number 004 with the code DEP. It  is interesting  to observe there are a number of other large deposits in this account, also with the code NBL. For example, on 2 February 1994  there is a deposit  of 53,246.43 baht i.e.,  an  amount  of about A$3227.00.  On 29 October  1993  there is a deposit of  66,263.8 baht, i.e.  an amount of approximately A$4000.00. That also has the code reference NBL.  There was no evidence as to what  these code  references  mean.  The inference  is that these amounts also came by way of international money transfers.

Some other matters appear from the defendant's affidavit of discovery  that need  to be briefly mentioned. Annexure PSS, which is a copy of  the defendant's  account with the Australian Central Credit Union dated 11 March 1994 indicates "cheque deposits" were made into two accounts on 26 November 1993, 30 December, 1993, 31 January 1994 and 28 February 1994. There is no explanation as to how "cheque deposits" of regular amounts into this account is able to be made by the defendant who does not have a cheque account.

The defendant admits that she is an escort agent and that she has been so employed since 14 September 1993; that she charges $150.00 an hour; that she works four or five days a week and when busy can earn up to $1000.00  a day.  She also admits  that she is married and has three children. She says  that she was  married  in 1987 but separated in about June 1993. She says that she is presently living with a girlfriend and that the property at 33 Robinson Road, Millner is occupied by her

husband and three children. She nevertheless gives her address as 33 Robinson Road, Millner in the body of her affidavit. She also says that she is an Australian citizen and has been such since 1976.

As to the 90,400 baht deposited into her father's bank account as well as the later deposits since then, they  have all been dissipated.  The bank passbook reveals  that as at 16 February 1994 there is 256.57 baht standing to the credit of the account (approximately A$15.50).  The  defendant  says  that  between  18  November  and 23 December 1993, 989,400 baht was withdrawn from the account to repay debts incurred by her in Thailand, including amounts  of 540,000 and  334,500 baht paid by her father to two of her cousins, (whom she names in her affidavit) and  an amount of 99,000 baht paid out to her father.

It is now well established that the power of a superior court to grant a Mareva injunction is not confined to cases where the defendant is a non resident; nor is it confined to cases where there is a danger that the defendant may remove her assets out of the jurisdiction. In Jackson v Stirling Industries Ltd  (1987) 162 CLR  612 it was held that as a general proposition it should now be accepted in Australia that a Mareva injunction can be granted if the circumstances are such that there  is  a danger of the defendant absconding, or a danger of his assets being removed out of the jurisdiction or disposed of within the jurisdiction, or otherwise dealt with so that there is a danger that a successful plaintiff will not be able to have his judgment satisfied.

In Patterson v BTR Engineering (Aust) Limited & Ors (1989) 18 NSWLR 319, Gleeson CJ said, at 321-22:
"The remedy is discretionary, but it has been held  that,  in addition to any other considerations that may be relevant in the circumstances of a particular case, as a general rule a plaintiff will need  to  establish, first, a prima facie cause of action against the defendant, and secondly, a danger that, by reason of  the  defendant's absconding, or of assets being removed out of the jurisdiction or disposed of within the jurisdiction or otherwise dealt with in some fashion, the plaintiff, if he succeeds, will not be able to have his judgment satisfied."


The majority of the New South Wales Court of Appeal was of the view that it was  not necessary for the appellant to establish the presence of the danger on the balance of probabilities, and that it was undesirable to establish a precise definition of the standard of proof required to establish the existence of such a danger;  however  it was not appropriate to use the test that the court would only intervene if there was more than a usual likelihood of such a danger. As Gleeson CJ said at 325:
"It is difficult to accept that it is intended to invite some comparison between the likelihood that the particular defendant will dispose of his assets in order to defeat a judgment and some normal,  or ordinary, or average, degree of likelihood  applicable  to defendants in general. It may be that all that is meant is that the facts  of  the  case disclose circumstances giving rise to such a likelihood  other than the bare circumstance, which exists in the  "usual"  case,  that one person is being sued by another. However that may be,  the verbal formula is apt to cause misunderstanding, and would be better avoided."

Whatever the relevant test may be, I am satisfied that in this case the danger is such that the injunction ought not to be discharged. I should add  that  it  was  not suggested by Mr Brown that the plaintiff had not established a prima facie cause of action against the defendant. That, in my view, was a reasonable concession. However, I do not accept Mr Brown's proposition, for the reasons I have already discussed, that it is necessary to show a danger that the defendant would remove her assets out of the jurisdiction. It is sufficient if the danger is that she may dispose of them within the jurisdiction or otherwise deal with them so that there is a sufficient danger that the plaintiff would not be able to have  his  judgment  satisfied.  Mr Brown submitted that the only asset that the plaintiff had was her house property at 33 Robinson Road, Millner and that there was no evidence that there was a  likelihood that she would dispose of it or of her interest  in  it.  There  is  some support for Mr Brown's argument in the judgment of Giles J at first instance in Patterson v BTR. Engineering (Aust) Ltd quoted  by Gleeson  CJ in the judgment of  the Court of Appeal, supra, at page 322, where His Honour said:
"That takes me then to the question of whether or not there has been shown a risk that the assets will be lost in the absence of a Mareva injunction; Again,  it must depend  on  the particular circumstances. If a defendant has only the matrimonial home then the court would
--


very likely require strong evidence of an intention to dispose of the home and decamp. Where, however, it is  not  known  what  assets are held or where, but the scheme from which, according to  the prima facie case, assets have in all probability been gained, was one of some ingenuity and involved overseas connections,  the inference is readily available that the participants in the scheme will not stand by whilst court proceedings cause them  to account  to the plaintiff out of their property. "

The dictum of Giles J above must nevertheless be applied with some care. As Brennan J observed in Jackson v Stirling Industries Ltd, supra,at 621:
"A judicial power to make an interlocutory order in the nature of a Mareva injunction may be exercised according to the exigencies of the case and, the schemes which a debtor may devise for divestin himself of assets being legion, novelty of form is no objection to the validity of such an order." (emphasis mine).

It is not hard to envisage means which the defendant could employ, if she were so minded, to dispose of her interest in the property at Robinson Road, Millner, and given that she has separated from her husband and no longer lives in this property herself, there is less force in the observation of Giles J for the need for strong evidence of intention to dispose of the home and decamp.

Moreover, in this case there is reason to suspect that the defendant may not have disclosed all her assets. It is interesting to observe that the only amounts which she acknowledges having received from the plaintiff either directly or indirectly are the amounts for which payments were made to or on her behalf otherwise than by cash. The very large sums of money which have admittedly been transferred  to  her father's bank account in Bangkok or which appear to have been so transferred and which have been rapidly dissipated signify the ease with which the defendant could achieve the purpose of disposing of hidden assets. The apparent level of the defendant's likely income, the fact  that she claims  to have no assets,  no funds and no bank accounts, coupled with the evidence of unexplained  cheque deposits  into her account with the Australian Credit Union,  all give rise to suspicion.  Similarly the absence of any loan documents creating the loan with Sirirat Thammathorn and the speed with which that money was dispersed, tends to support the plaintiff's assertion that the so-called loan from Sirirat Thammathorn was a sham and that she
is but a front for the defendant.


I think, too, in assessing the danger I am entitled to take into account, there being a prima facie case that the defendant has fraudulently misappropriated large sums of money advanced to her by the defendant which she now claims to be gifts, that any such sums under her control would not be preserved for the plaintiff should he be successful in the action; see Patterson v BTR Engineering (Aust) Ltd, supra. In drawing that inference, I take into account that the defendant has not filed  an affidavit in reply to the substantive allegations made by the plaintiff,  the nature of the admissions which she has made in her defence to which I referred above, the nature of such of the  admissions  that  she  has  already  made  in  her  affidavit  of 14 March 1994 relating to discovery, her assertion that the monies which she did receive were gifts to her, but the lack of any particulars from which it could be discerned how she intended to rebut the presumption of a loan (and  in  this connection I note that she has denied in her defence that she ever told the plaintiff that she had a strong affection for him and desired and intended to establish a relationship with him as well as remarkably denying the negative of that proposition as well). All these factors together give rise to such a feeling of unease  that  I consider that there is a sufficient danger  that the defendant  will remove or dispose  of or otherwise deal with in some fashion  her assets in such a way that the plaintiff, if he were to succeed  in this action,  will  not be able to have his judgment  satisfied. I should add also there are no other grounds why the injunction  should be removed. It was not suggested that the plaintiff's undertaking as to damages was worthless. There was no evidence that the defendant needed to dispose of the only asset, according to her, which she has, for any legitimate purpose. I should add for completeness that the Mareva injunction does not prevent her from dealing with her assets for the payment of any debts bona tide incurred or for  defraying  legal expenses that are bona tide incurred in defending these proceedings or  bona  tide used in the payment of her  ordinary  living expenses.  Accordingly,  the application to set aside the injunction must be refused.

I certify for Counsel. The question of costs is reserved.

