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REASONS FOR JUDGMENT
(Delivered 22 July 1994)


This is an application by the plaintiff for leave to file an application for the winding up of the defendant in insolvency pursuant to Section 459P(2) of the Corporations Law.

The plaintiff is a contributory of the defendant. It is the holder of one fully paid share in the defendant. The only  other shareholder, Minmel Pty Ltd is also the holder of one share in the defendant. Minmel Pty Ltd has been granted leave to appear to oppose this application.

Section 459P(3) provides the court may give leave if satisfied that there is a prima facie case that the company is  insolvent, but not otherwise.  Subject  to that requirement, the court has a general discretion as to whether or not leave should be granted.

The first question is whether the plaintiff has established a prima facie case that the defendant is insolvent.

Section 95A provides that a company is insolvent if it is unable to pay all of its debts as and when they become due and payable. This section is slightly differently worded from the definition of insolvency as it appears in the Bankruptcy Act


in that the section does not refer to being unable to pay its debts as they become due from its own money. Nevertheless I think that considerable assistance is able to be obtained by drawing upon those authorities which have discussed the  concept of insolvency under the Bankruptcy Act. I have been referred to a number of authorities, in particular: Rees v. Bank of New South Wales (1964) 111 CLR 210; Sandell v. Porter and Another (1966) 115 CLR 666; Re Adnot Pty Ltd (1982) 1
ACLC 307; and Re Newark P ty Ltd (In Anor	(1991)	9	ACLC	1	592.	It
authorities that a company, in order not need to have ready cash to cover
 L_i-g ); Taylor v. Caroll & is	apparent	from	those to remain solvent, does its commitments as they
fall due for payment, and in determining whether it is solvent
due regard must be had to its realisable  assets.  The extent to which the existence of realisable assets will prevent a conclusion of insolvency will depend upon a number of surrounding circumstances including the nature of the assets and the nature of the business which the defendant is carrying on. Also, it is necessary to bear in mind the period of time  by which the defendant could by realisation  of its assets or by mortgage or other means place itself in a position to meet its debts. In considering that period of time, the court is bound to take into account the nature and the amount of the debts as well as the circumstances of the defendant, and the nature of the defendant's business.

In this case the plaintiff and Minmel Pty Ltd entered into a
joint venture agreement dated 4 December 1988. the	joint	venture	appears	to	have	been	to
 The purpose of establish	and
harvest	crops	and	a	forest	plantation	located	on	land	on
Melville Island. The land in question is aboriginal land held by the Tiwi Aboriginal Land Trust pursuant to the terms of the Aboriginal Land Rights (NT) Act (1976). However  it appears that the Tiwi Aboriginal Land Trust, pursuant to a direction from the Tiwi Land Council, granted to the plaintiff and to Minmel a 99 year lease over an area of the land upon which the plantation was to be established and the crops were to be
grown. Under the terms of the Joint Venture Agreement, clause 8.1, Minmel and the plaintiff each have an interest as joint leasees in that lease.

The Joint Venture Agreement provided for certain funding by both the plaintiff and Minmel Pty Ltd: see clause 4 of the Joint Venture Agreement. Clause 4.3 provided that for each
$400, ooo. 00 contributed to the joint venture by Minmel the
plaintiff was required to contribute an amount of $150,000.00. Clause 4.4 of the Joint Venture Agreement provided that in the event that the plaintiff was unwilling or unable to make a contribution at the time or times required by the management company, its participating interest in the joint venture would be reduced by 2.5% for each contribution not made and that Minmel's participating interest would be increased accordingly.

Clause 2.7 of the Joint Venture Agreement provides for the establishment of a bank account into which all joint venture funds and other monies contributed by the parties or derived from the conduct of the joint venture shall be deposited.

Clause 5.3 of the Joint Venture Agreement provides that any losses arising from the operation of the venture shall be borne by Minmel Pty Ltd in full during the year in which they were incurred.

Clause 6.1 of the Joint Venture Agreement provides that in certain circumstances Minmel Pty Ltd would be entitled to at least a 50% participating interest in the venture. It is not in dispute that Minmel Pty Ltd has at least a 50% interest in the venture at this time.

The defendant is the manager of the Joint Venture Agreement. It appears to have been a shelf company acquired for the sole purpose of managing the joint venture. It appears to have no assets apart from the assets of the joint venture which it
holds in trust for the joint venture partners. The defendant has entered into a management agreement with both the plaintiff and Minmel Pty Ltd which provides for it to act as manager. It does not appear from the terms of the Management Agreement that the defendant was ever intended to be paid for its services or to make a profit on its own behalf. Clause 10 of the Management Agreement provides that the expenses of the defendant connected with the day to day running of the administration of the business shall be borne by the joint venturers in the same proportion as each of the joint venturers' participating interest in the joint venture bears to the total joint venture funds.

The board of the defendant is made up of two nominees of the plaintiff and two nominees of Minmel Pty Ltd.

There is evidence which has been presented to the court which shows that the defendant, as the joint venture manager, has incurred very considerable losses over the last few years. There is also evidence that the plaintiff has received independent expert advice that the joint venture will never be able to operate at a profit. There is evidence that in the light of these matters and bearing in mind the existing debts of the defendant, the plaintiff is no longer interested in participating further in the joint venture. Further the plaintiff appears to be unwilling to invest any further funds into the joint venture. The plaintiff and Minmel have been negotiating for some time to bring the joint venture to an end but so far no resolution of that problem has been able to be reached.

There is evidence that the present debts of the defendant are in the order of the $264,324.00. According to exhibit A to the affidavit of Mr John Sydney Hicks, the defendant's secretary, sworn 16 June 1994, not all of those debts are presently due. The amount of debts presently due is said to be $156,653.00 of which $110,226.34 is owed to the Australia
Taxation Office. There is also evidence that the defendant does not have cash on hand in order to meet those debts and that a large proportion of those debts is now quite old.

There is evidence that recently two creditors have become particularly anxious about payment of their debts. One
creditor	has	issued	proceedings, taken out winding-up proceedings.
 obtained	judgment	and	has It appears likely that that
creditor	may	well	have	been	paid	very	recently.	The	exact
status of the winding up proceedings is not known at this time but there is a possibility that the winding-up application will be dismissed. The largest single creditor is the Australian Taxation Office which is owed a considerable sum by way of group tax. The group tax outstanding has also incurred penalties and interest and as at 24 May 1994, according to the Australian Taxation Office amounted in all $154,627.40. This sum is considerably more than the $110,226.34 referred to in the affidavit of Mr Hicks as now being due.

By letter dated 24 May 1994 the Australian Tax Office advised the defendant that as previous repayment proposals had not been adhered to, payment in full was requested within 14 days, and should this not occur then legal action to recover the debt will be commenced.

There is evidence before the court that Minmel Pty Ltd has invested a very considerable sum of money amounting to several million dollars into this venture. There is evidence that its solicitors have written to the Australian Taxation Office and obtained, as from 9 June 1994, a 30 day extension before legal proceedings will be commenced. However the Australian Taxation Office has advised that if at the end of that period no firm proposal had been received to repay the debt, legal action will commence without further notice.

According to the affidavit of Hugo Christopher Middendorp, one of the directors of the defendant and also a director of
Minmel Pty Ltd, Minmel Pty Ltd will continue to honour the provisions of the Joint Venture Agreement and will fund the joint venture operations so far as it requires payment of the defendant's day to day running expenses and satisfaction of creditors for the next twelve months.

Minmel Pty Ltd therefore submits that by virtue of this undertaking, and by virtue of the right of indemnity which the defendant has from the joint venturers under the terms of the Management Agreement, the defendant is not in fact insolvent.

There is no evidence before me that Minmel Pty Ltd is in fact in a position to pay out all of the creditors whose debts are now due within the near future. Of course the burden of proof that the defendant is insolvent rests upon the plaintiff but in my view, the plaintiff has established a prima facie case that the defendant has owed these debts for a very considerable period of time and does not have the ability to call upon assets under its control so as to realise them in a reasonably short period of time in order to meet those debts. It is therefore dependent upon being funded by the plaintiff and/or Minmel. It is plain that the plaintiff is not prepared to fund it so far as its future operations are concerned, and it would appear that under the terms of the Joint Venture Agreement it is Minmel Pty Ltd which is obliged to meet past losses. I also note that there is evidence that losses are continuing and are likely to continue at the rate of about
$12,O O O. O O per week. In these circumstances it seems to me that there is an evidentiary onus on Minmel Pty Ltd to show that it is in a position to finance the defendant. As I have said there is no evidence that it is in such a position.

In all the circumstances I am satisfied that the plaintiff has established a prima facie case that the defendant is insolvent.

I turn now to consider the question of my discretion. The
first matter is that it is said that the defendant's situation has been created by a deadlock between those members of the defendant's board who are representatives of the plaintiff and those who are the representatives of Minmel Pty Ltd. It was put by counsel for Minmel Pty Ltd, Mr Henwood, that this was a factor which showed that leave ought not be given. It was submitted that the plaintiff could apply for the winding-up of the company under section 461 of the Corporations Law which does not require leave rather than have the corporation wound up in insolvency under the provisions of Part 5.4. Whilst I consider that the defendant's problems are in part contributed to by the fact that its board is deadlocked, in my view that is not the main source of the problem. The main source of the defendant's problem is that it does not have funds. It was put by Mr Henwood that this was as much the fault of the plaintiff as it was of Minmel. It seems to me that as between the plaintiff and Minmel the primary obligation to provide funds for the Joint Venture lies with Minmel which under the terms of the joint venture is solely responsible for the meeting of the defendant's losses. Further it seems to me to be arguable that the plaintiff is not obliged to make further contributions to the joint venture if it does not choose to do so. Therefore it seems to me that prima facie the main fault, (to the extent that this is relevant), for the defendant's present lack of liquidity lies with Minmel. Further there is evidence that Minmel Pty Ltd has not made contributions in the manner envisaged by the Joint Venture Agreement, clause 2.7 of which envisages that all joint venture funds and other monies contributed by the joint venture partners are to be deposited to the credit of the joint venture bank account which the defendant is to operate. There is evidence that Minmel had not complied with that obligation but rather has chosen to take the question of payment of creditors into its own hands, and out of the hands of the defendant's board of directors.

I	have taken enabling	the
 into account	also that there plaintiff	to	terminate	the
 is no provision Joint	Venture
Agreement except for breach. It appears that the plaintiff is alleging a breach of the Joint Venture Agreement but has not taken any steps to terminate the Joint Venture Agreement as contemplated by Clause 9.5 of the Joint Venture Agreement. It may be that the plaintiff is now unable to rely upon clause
9.5 in a timely manner given that notice of breach must be given and that Minmel has not less than 60 days within which to remedy the breach.

I take into account also that the winding up of the defendant will not therefore necessarily bring the Joint Venture Agreement to an end and the plaintiff may face considerable difficulties in bringing it to an end if that is what it chooses to do. It may be that the joint venture is not a partnership and therefore the plaintiff would not be able to seek an order of dissolution from the court pursuant to section 35(e) of the Partnership Act 1891. There may also be difficulties in obtaining an order for the sale of the lease pursuant to the Partition Act 1881, although if the lease were to be sold it would appear that the joint venture would then determine: see Clause 9.7 of the Joint Venture  Agreement. The other joint venture assets are jointly owned and it appears that there is no statutory provision in the Northern Territory which would empower the Court to order a sale of those assets: compare with Ryan v. King (1932) QWN 1; MacDonald v. MacDonald {1948) QWN 47 and Ferrari v. Beccaris
{1979) 2 NSWLR 181. The winding up of the defendant is likely, for practical purposes, to bring the joint venture to an end, although conceivably it may not do so. Nevertheless, so far as existing creditors are concerned, if a liquidator is appointed, those creditors' claims are more likely to be met than by permitting further losses to erode their position.

If the defendant continues to trade, the defendant's directors incur the risk of personal liability to creditors both under the provisions of the Corporations Law as well as under the provisions of the Income Tax Assessment Act. I accept that
the legislative policy behind the provisions of Part 5.4 of the Corporations Law is to prevent insolvent trading. Should this occur Section 588G of the Corporations Law may expose those directors of the defendant who are nominees of the plaintiff to a contravention of that section although there are other steps that they might take to avoid liability. However I bear in mind that the plaintiff is an aboriginal company, the plaintiff's nominee directors on the defendant's board are both aboriginals and it is likely that they normally reside on either Bathurst Island or Melville Island. It may well be difficult for them to constantly monitor the defendant's activities and to get prompt legal advice given their location.

Mr Henwood also points out that there are procedures for the resolution of disputes which have not yet been followed (namely arbitration) (see clause 11 of the Management Agreement) and although arbitration can be a relatively quick means of resolving disputes I am not satisfied that in this case arbitration is either the proper remedy, or that if it is, it can result in a sufficiently prompt resolution of the problem between the parties.

Mr Henwood submitted that it appears on the evidence that most of the creditors were prepared to be patient and it was therefore not in the interests of the majority of creditors to grant leave, but it seems to me that this overlooks that the defendant company is prima facie insolvent and will continue to incur considerable losses whilst there is also prima facie no satisfactory evidence that the problem of the defendant's insolvency can be resolved in the short term.

Accordingly, I see no reason why on discretionary grounds I ought to refuse leave. Leave will therefore be granted to the plaintiff to apply to the Court for the winding up of the defendant in insolvency pursuant to section 459P(2) The Corporations Law.

