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(Delivered 22 September 1994)

The plaintiff claims damages arising out of the proposed purchase of real property situated in Darwin. She alleges that the defendant, a solicitor, was negligent, in breach of contract and in breach of fiduciary duty.

The plaintiff and the defendant reside in South Australia and the acts alleged to constitute the causes of action occurred in that State. It is arguable whether any damage was suffered by the plaintiff in the Northern Territory.

The writ on the Court file has annexed a notice pursuant to the Service and Execution of Process Act 1992 ("the Act") and the address for service is in South Australia. There are no endorsements in accordance with O.7.02 of the Supreme Court Rules. In the absence of evidence or argument to the contrary I assume that the writ was served in South Australia pursuant to the Act.


The defendant has entered a conditional appearance and has applied by summons for orders that service of the writ be set aside and the proceeding be stayed.
The summons states that the application is made pursuant to


Rules 8.08 and 8.09 (see O.46.04(2) ). I was told by counsel for the defendant that he relied on Orders 7.05 and 8.09.

Order 8.09 is not applicable because it requires that the application be made before an appearance, whether conditional or not, is filed.

It was argued on behalf of the plaintiff that the provisions of Order 7.05 are excluded by reason of S8(4) of the Act which reads:-
"Subject to this Act, this Act applies to the exclusion of a law of a State with respect to:

	the service or execution in another State of process of that State that is process to which this Act applies; or "



The question is whether O.7.05 is a law with respect to the service of process in another State to which the Act applies.

It is helpful to consider the state of the law prior to the commencement of the Act.

The Service and Execution of Process Act 1901 (the "former Act") provided a scheme for the service out of the jurisdiction of State and Territory process.

This Act enabled process to be served in another State or Territory without leave (S.4). However, if the defendant failed to appear it was necessary 22 for the plaintiff to obtain leave before proceeding further (S.11). The granting of leave was contingent on the plaintiff establishing that the claim was within certain defined categories which established a nexus with the forum.

The Act did not provide for a stay of proceedings. It was necessary for a defendant to wait until the plaintiff obtained
leave to proceed or alternatively to apply by motion to stay the proceedings. (See Victorian Broadcasting Network Ltd v Whitlam (1980) 42 FLR 256, 264-265 and Flaherty v Girgis 162
CLR 574, 586).

It was confirmed by the High Court in Flaherty v Girgis that the scheme under the former Act was not exclusive of the schemes established by State law. However, that Act did not purport to exclude State law.

The Act established a scheme which does not require a nexus with the forum to be established and leave to proceed is not required. There is provision for obtaining a stay of proceedings but this does not apply to State and Territory Supreme Courts (S.20(1)).

The effect of excluding State and Territory laws as to service and not providing for a stay of proceedings leaves questions arising as to the proper forum to be dealt with under the cross-vesting laws and, possibly, under rules of court not related to service.

When the provisions of Order 7 are considered in this context it seems clear that, insofar as O7.05 is part of a scheme to regulate service of process in another State or Territory, it is a law with respect to the service of process to which the Act applies.

It follows that this application cannot succeed on the basis of O.7.05.

It may be arguable that O.23.01 provides a basis for the defendant's application. In the interests of an effective, complete and economical determination of this proceeding (see O.1.10) I will adjourn this application to a date to be fixed to enable consideration to be given to the future conduct of the proceeding. There will be liberty to apply.

