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IN THE COURT OF CRIMINAL
APPEAL OF THE NORTHERN 
TERRITORY OF AUSTRALIA
AT DARWIN

No. CA19 of 1995 FORMTEXT 



		BETWEEN:


		KENNY CHARLIE
			Appellant

		AND:

		THE QUEEN
			Respondent


CORAM:	MARTIN CJ., KEARNEY & ANGEL JJ.


REASONS FOR JUDGMENT

(Delivered 15 January 1998)

MARTIN CJ.
	Appeal against conviction on 3 October 1995 for having murdered Annette Miller on 11 August 1994 (Criminal Code 1983 (NT) s162).  The grounds of appeal advanced upon the hearing were that the learned trial Judge erred in his directions to the jury:

·	as to the mental element of murder.

·	that it is not a big step from foresight of the likelihood of death to an intention to kill in the context of the different approaches to intoxication for manslaughter and murder.  This ground includes consideration of the directions given by his Honour as to statutory presumptions contained in s7 of the Code relating to intoxication.

·	on the evidence of the relationship between the appellant and the deceased.

	A further ground of appeal asserted that the conviction was unsafe and unsatisfactory, but counsel for the appellant made it clear that by this ground it was only meant that the conviction was unsafe by reason of the combined operation of errors, misdirections or omissions specified in the particular grounds.

	At the commencement of the trial counsel, then appearing for the appellant, made admissions that his client caused the death of Annette Miller on 11 August 1994 by stabbing her with a knife, and announced that he did not rely upon self defence, provocation or accident to exculpate himself from criminal responsibility.  The only real issue was that going to the accused’s state of mind at the time he stabbed the deceased.

	The Crown case was that the accused being intoxicated, angry and motivated by jealousy, attacked the deceased with a blunt instrument and a knife, stabbing her a number of times, including one to a depth of 17 centimetres into her chest, which severed her 8th rib, and another 18 centimetres into her back.  There was evidence that the accused had previously been violent to the deceased, particularly when he was intoxicated and she had gone to drink with other people, but without using any weapon.  From that, and other evidence, the Crown invited the jury to infer that the accused intended to kill the deceased or to cause her grievous harm on the occasion when she met her death.

The Mental Element of Murder
	His Honour instructed the jury that the mental element of murder required proof of an intent to either cause the death of Annette Miller or to cause grievous harm to her.  It is contended by the appellant that that was in error because upon the proper construction of s31 of the Criminal Code, the mental element of murder to be proved by the Crown comprises not just an intent to kill, or an intent to cause grievous harm, but that death was foreseen as a possible consequence of the accused’s conduct together with the other matters referred to in that section: where intent to kill is proved, then the requisite foresight is obvious, but where the intent proved is to do grievous harm, it is argued that the jury must be instructed that foresight of death by the accused must also be established within the meaning of s31, before murder can be found.

	The following are provisions of the Criminal Code relevantly touching upon the matter:


“7.	INTOXICATION

	(1)	In all cases where intoxication may be regarded for the purposes of determining whether a person is guilty or not guilty of an offence -

	(a)	it shall be presumed that, until the contrary is proved, the
intoxication was voluntary; and

(b)	unless the intoxication was involuntary, it shall be presumed
evidentially that the accused person foresaw the natural and probable consequences of his conduct.

	(2)	...

31.	UNWILLED ACT, &c., AND ACCIDENT

	(1)	A person is excused from criminal responsibility for an act, omission or event unless it was intended or foreseen by him as a possible consequence of his conduct.

	(2)	A person who does not intend a particular act, omission or event, but foresees it as a possible consequence of his conduct, and that particular act, omission or event occurs, is excused from criminal responsibility for it if, in all the circumstances, including the chance of it occurring and its nature, an ordinary person similarly circumstanced and having such foresight would have proceeded with that conduct.

	(3)	... 

157.	KILLING

	Any person who causes the death of another directly or indirectly by any means is deemed to have killed that other person.

161.	UNLAWFUL HOMICIDE

	Any person who unlawfully kills another is guilty of a crime that is called murder or manslaughter according to the circumstances of the case.

162.	MURDER

	(1) 	Except as hereinafter set forth, a person who unlawfully kills another under any of the following circumstances, that is to say:


(a)	if the offender intends to cause the death of the person killed
or of some other person or if the offender intends to do to the person killed or to some other person grievous harm;

(b)	if death is caused by means of an act done when committing or
attempting to commit an offence referred to in subsection (2) which act is of such a nature as to be likely to endanger human life;

(c)	...

(d)	...

is guilty of murder.

	(2)	... (includes robbery)

	(3)	...

	(4)	...

	(5)	...”

	“Grievous harm” is defined as meaning any physical or mental injury of such a nature as to endanger or be likely to endanger life or to cause or be likely to cause permanent injury to health (s1).

	Counsel for the appellant placed considerable reliance on Breedon v The Queen (1993) 3 NTLR 119 at 129 where this Court said that s31:

“ ... , to the extent that in its terms it is operable, governs and controls the scope of the specific offences - including murder - defined elsewhere in the Criminal Code, always bearing in mind that “it is only by specific solutions of particular difficulties raised by precise facts of given cases that the operation of” s31 “can be worked out judicially: Pregelj v Manison (1987) 51 NTR 1 at 16; Vallance (1961) 108 CLR 56 at 61; Kaporonovski v The Queen (1975) 133 CLR 209 at 220; Stuart v The Queen [(1974) 134 CLR 426] at 438.”

	That was a case in which the Crown had asserted that the appellant caused the victim’s death by means of an act done (stabbing) when committing or attempting to commit the offence of robbery, that act being of such a nature as to be likely to endanger human life (s162(1)(b)).  Subsection (4) of s162 then provided: “In the circumstances referred to in subsection 1(b) it is immaterial that the offender did not intend to hurt any person”.  No reference was made to the question of foresight on the part of the accused.  At p129-130 the Court said:

“In the context of the present case, it is clear that the stabbing of the deceased is the relevant “act” for the purposes of s31(1), and that the death of the deceased is the relevant “event” for the purposes of the section, cf Kaporonovski (supra) at 231.  It follows that unless the stabbing was proved by the Crown to have been intended by the applicant or the death foreseen by him as a possible consequence of his conduct, then the applicant was excused from criminal responsibility for his conduct and its consequences ... ”.  

	It was the appellant’s case there that the stabbing had been accidental, occurring during the course of a struggle in circumstances where it was open to the jury to find him guilty of the offence of robbery.  The references to the need for the Crown to prove that the stabbing was intended or the death foreseen were observations in the circumstances of that case, taking into account the provisions of s162(1)(b) & (4) and the operation of s31 in the circumstances.  The fact that death occurred during the robbery was not enough to found a conviction for murder.  No particular mental element, intent or foresight, was prescribed in s162(1)(b).

	Section 162(4) was later amended to provide that in the circumstances referred to in subsection 1(b), notwithstanding s31, it is immaterial that the offender did not intend to hurt any person or did not foresee the death as a possible consequence of the act causing death).  Breedon has no bearing upon this case which falls to be considered under s162(1)(a).

	A person is excused from criminal responsibility for an act, omission or event unless one or other of the two mental elements referred to in s31 are proved beyond reasonable doubt.  The mental element under s162(1)(a) is expressed to be intent.  On the face of it, foresight has no place.  To be found guilty of the most serious crime in the criminal calendar, it is necessary that specific intent be proved, nothing more is required and nothing less will do.  It is the intent to do the act which caused the death which elevates the criminal conduct to the most serious level.  The defendant must be shown to have intentionally done an act (the “means” in s157) causing death, intending either to cause a death or to cause grievous harm to a person.  In this case, was it the intent of the accused to cause the death of Annette Miller or do her grievous harm?

	Leaving aside the intent to cause the death, unlawfully causing the death of another, directly or indirectly, arises if the offender intends to do to the person killed or some other person (a) physical or mental injury, (b) of such a nature as to endanger or be likely to endanger life or to cause or be likely to cause permanent injury to health (“grievous harm”).

	It is not difficult to understand why the legislature has included an intent to do to the person killed, or any other person, an injury endangering or likely to endanger life as an element of murder.  The consequence of death is not likely to be far removed if such an intent is carried into effect.  It may be more difficult to make such a connection when an intention to cause permanent injury to health is to be considered.  In such a case there may be an argument that the mental element must not only be an intention to cause that injury, but to couple with it a requirement that there be foresight of death as a consequence.  But the Code does not permit any differentiation between the three specific intents, (a) to kill, (b) to cause physical injury of a nature to endanger or likely to endanger life or to cause physical injury causing, or (c) likely to cause permanent injury to health.  The unifying factor is the death caused thereby.  It may not be necessary that the accused inflicted any injury on the deceased; provided the prescribed intent is found together with “means” and death is caused, then the offence is complete.  (Royall v The Queen (1990) 172 CLR 378).

	Since this case was argued, the High Court decision in The Queen v Barlow (1997) 144 ALR 317 was delivered.  Commenting on the Queensland equivalent to s162(1)(a) Brennan CJ., Dawson and Toohey JJ. said at p325: “Section 302 prescribes the specific intent (not merely foresight, much less foreseeability, of death or grievous bodily harm) which must be entertained by an offender before the offender is guilty of murder”.  The language of the Northern Territory Code is relevantly indistinguishable from that in Queensland.  There is no reason why this Court should differ from the view of the Court of Criminal Appeal of Queensland demonstrated in Wilmot (1985) 18 A Crim R 42 on this point.  Consistency and like language in the codes of other Australian jurisdictions is favoured (Vallance v The Queen (1961) 108 CLR 56 at 75-76 and Parker v The Queen (1997) 143 ALR 293 at 309-310) per Kirby J. in The Queen v Barlow at p340.

	The alleged error by his Honour in limiting the mental element of murder to specific intent was not the subject of objection at trial.  Leave of this Court is therefore required to raise this ground of appeal.  Given the importance of the matter, I would grant leave, but dismiss the appeal on this ground.

Intoxication and Foresight - Criminal Code s7
	His Honour gave directions to the jury in respect of s7 only as part of his charge in relation to the possible alternative verdict, manslaughter.  Therefore, if the appeal based on the first ground is dismissed, it would not normally be necessary for the Court to consider this alleged misdirection.  But, it is put by the appellant that his Honour erred in his directions as to the use to which s7 might be put in relation to manslaughter, and that that error, together with certain other remarks in the course of the summing up, may have led the jury into error in the way they approached the question of intent to kill or cause grievous harm in relation to murder.

	What his Honour said in the context of the elements to be proved in relation to manslaughter was, firstly, that the Crown must prove beyond reasonable doubt the issues related to foresight referred to in s31.  He then invited the jury to use the provisions of s7 as a means of arriving at a finding that the accused foresaw the possible consequences of his conduct:

“That means this.  Unless there is evidence to the contrary somewhere to be found, that presumption is all you need to act upon to make a finding that the accused foresaw the natural and probable consequences of his conduct.  The Crown do not actually have to prove that element.  They are entitled to rely upon the evidential presumption in the Act.  This may be relevant when you come to consider the alternative verdict of manslaughter, if you get that far.  ... the evidential presumption is just that.  It’s a presumption and it can be rebutted.  It can be rebutted by other evidence in the case, particularly in the Crown case.  It is not necessary for the accused to call specific evidence about it.  The accused can point to evidence in the Crown case and ask you to infer that from that evidence, that he did not in fact foresee the natural and probable consequences of his conduct.  But there, ladies and gentlemen, on that issue, if that is what you are being asked to do by the accused, the burden of proof is on the accused on that particular issue.  The burden of proof, when it is on the accused, is on the balance of probabilities.”

	The legislature has carefully expressed the nature of the presumptions in the two parts of s7(1) quite differently.  What calls for consideration here is the use of the words “presumed evidentially” in s7(1)(b).  The classification of presumptions is dealt with at some length in Cross on Evidence, Australian Edition 1991, commencing at par7245.  Here, the basic fact is that the intoxication was not involuntary, from which the conclusion is drawn that the accused foresaw the natural and probable consequences of his conduct.  The effect of the provision is that the presumption may be made, and thus provide some evidence of that fact.  That does not disturb the burden of proof resting upon the Crown to show beyond reasonable doubt, that the accused foresaw the possible consequences of his conduct as required by s31.  What must be looked at is the whole of the evidence including the presumed fact. However, the burden or onus of proof remains with the Crown (see also Ligertwood, Australian Evidence 2nd Edition, par6.16 and 6.17).  

	His Honour erred, but it is quite clear that the error occurred when he was instructing the jury very specifically in relation to manslaughter.  His Honour did not raise the question of foresight or give any directions which could be taken to have involved foresight, in the context of s7, when instructing the jury as to the elements of murder:  

“What the Crown has to prove is that he intended to stab her and by doing so, to cause her harm of such a nature that her life was likely to be endangered or, to cause her harm of such a nature that it was likely to cause permanent injury to her health.”

	(See the ground of appeal discussed above criticising that direction).

	Immediately after giving that direction his Honour moved to the relevance of intoxication relating to intent.  He made no reference to s7, drawing the attention of the members of the jury to what their own experience and observations of human nature might demonstrate in relation to intoxication, for example, that it can vary greatly in degree, dependent upon a number of circumstances.  His Honour included the following observation:

“… you are entitled to draw upon your own experience to know that a person can be in a very significantly intoxicated state and still form intents, still do the things they want to do, even though they are very heavily intoxicated.  ... But if on the other hand the evidence as to his intoxication raises in your minds a reasonable doubt as to whether or not, as a matter of fact, he intended to stab the deceased with a knife, or whether or not he intended to kill or to cause her grievous harm, then its up to the Crown to remove that doubt and to satisfy you beyond reasonable doubt that the accused had those intents”.

	His Honour invited the jury not only to consider the degree to which the accused was affected by alcohol, but other evidence which might point to the presence or absence of an intent, including the nature and number of injuries caused, the degree of force used, the relationship evidence (discussed later) and all circumstances bearing on the question.  Nowhere did his Honour say anything about foresight, and it is plain from his instructions that he was carefully directing the jury that actual intent was a necessary element to be proved if a verdict of guilty of murder was to be brought in.  

	The learned trial Judge then proceeded to say that if any of the elements of murder had not been proven by the Crown beyond reasonable doubt then the verdict must be not guilty of murder and the jury should proceed to consider manslaughter.  He immediately distinguished the mental element, by reference to an aide memoir, intent to kill or intent to cause grievous harm had no bearing on manslaughter, the jury should consider whether the Crown had proven that at the time of his act, the accused “foresaw that a possible consequence of his action was that he would cause her death”.  In that same context:

“... alcohol and intoxication has a relevance to manslaughter which is different from that of murder.  It’s again relevant because it may be that because of severe intoxication a person may not in fact foresee that which to a sober person is very obvious”.

	His Honour then moved on to consideration of s7 in its application to the case as he perceived it and the erroneous directions in that regard.

	No objection was made by counsel for the accused at trial to the way in which his Honour dealt with s7 nor as to the distinctions drawn as to the mental elements between murder and manslaughter.  The only specific objection at the conclusion of the summing up related to evidence of the degree of intoxication of the deceased and the accused, and his Honour redirected the jury in respect of those matters.  The jury retired at 4.42pm and returned at 9.20pm, having sent a message to the learned trial judge.  The first question, as his Honour understood it, was: “Whether severe intoxication can be considered in relation to whether or not the accused formed an intent”.  He directed that severe intoxication may be taken into account in deciding whether or not the accused had the relevant intent to kill or commit grievous harm, but reminded the jury to look at all of the evidence that related to or bore upon that issue, and once again affirmed that the burden was on the Crown to satisfy the jury beyond reasonable doubt that he had such an intent.

	The next question was whether grievous harm had to be foresight or intent.  His Honour directed the jury’s attention to the aide memoir and affirmed that in relation to grievous harm the Crown had to prove actual intent.  In that context, his Honour added:

“Foresight of the possibility of the death is only an element to be considered in relation to manslaughter.  ... when you’re talking about murder, you don’t worry about foresight of the possibility of death.  You only need to worry about that if you come to manslaughter.”  


	The following passage, immediately after those quoted, is submitted by counsel for the appellant to create the possibility of a miscarriage of justice:

“Nevertheless, if you were to form the view that the accused had foresight - foresight that what he was doing was likely to cause death, it is a step along the way upon which you might from that also reach the conclusion that he had an actual intent to carry out the act about which he had foresight, because obviously, if a person foresees that what they are doing is dangerous, likely to cause death, and they nevertheless carry it out, it’s not a big step from there to conclude that they must have intended to kill.  But technically speaking the real question for you in relation to the charge of murder is that the Crown must prove an intent either to cause death, or to cause grievous harm.  And if the Crown proves only a mere foresight of the possibility of death, that’s not enough for murder.  If that is as far as the Crown has persuaded you then that’s an essential element in manslaughter, but not in murder.”


	A further direction was given in response to the jury’s then request as to whether it could evaluate the senses because of the intoxication of the accused, and answered it affirmatively:

“... in fact that is precisely what you should be doing, you should be considering to what extent the accused’s sense is likely to have been affected by the level of intoxication under which he was suffering from. ... So, yes, you most certainly can take those matters into account in relation to the accused.  Particularly when you come to consider the question of intent or when you come to consider the question of foresight if you have to deal with the alternative verdict of manslaughter.”


	Clearly, the jury was anxious regarding the relevance of the evidence of intoxication of the accused and its relationship to intent and foresight.

	In the presence of the jury, counsel for the appellant indicated a matter which he sought to raise which was in relation to how the intoxication “situation changes when you consider manslaughter”.  His Honour said that he had already directed the jury about the way in which the burden of proof changes (the error in relation to s7), but counsel then said the whole issue being raised, “I wonder if there is an issue in the jury’s mind about that”.  His Honour then addressed a remark to the jury saying that he was happy to go over it again and although there was no comment recorded on the transcript, his Honour said: “No, OK” indicating the impression he had from the jury’s reaction to his question.  The jury retired to resume its deliberations at 9.31pm.  About ten minutes later the Court resumed in the absence of the jury, counsel for the appellant indicating he was concerned that there was a real ambiguity in one of the things the learned trial Judge had said, that is, that if the jury reached the point that the accused had necessary foresight then it was not a big step to say that he had the necessary intent.  Counsel’s concern was that the jury might apply the direction given in regard to s7, in relation to manslaughter, to the consideration of murder, and having found that the accused foresaw the natural and probable consequences of his conduct by applying the presumption, move to find intent by the step which his Honour indicated might be open to be taken.  His Honour acceded to the request that a further directions be given.  The jury returned at 9.43pm and his Honour said: 

“A point has arisen which has occurred to counsel that I think I should make absolutely clear to you in case there’s any misunderstanding.  When you approach this case, in your deliberations you should start with murder first.  So its important you do that because there are different burdens of proof in relation to the question of intoxication.  They have a bearing on how you may approach the case so its important to start with murder first and don’t worry about foresight until you get to manslaughter.  Remember that in this particular case the Crown has the benefit of a statutory presumption, and [sic] evidentiary presumption, which applies only to the manslaughter charge.  It doesn’t apply to the murder charge, it applies only to the manslaughter charge.  So its much better to deal with murder first, and, if you can reach a verdict in relation to murder, then depending on what your verdict is - if it is one of guilty, you don’t have to worry about manslaughter - but if it is one of not guilty then go to manslaughter.  Don’t try and do it the other way round by working up.  There are dangers in doing it that way.”

	Enquiring of the foreman of the jury as to whether that was clear enough, his Honour was met with an announcement from the foreman that the jury had reached its decision, it was unanimous and the finding of guilty of murder was then brought in. 

	What his Honour had attempted to do was to place separate directions as to foresight into two different contexts, murder and manslaughter.  As to murder, the direction was that the jury must find intent, but that they might make that finding if they first found that the accused foresaw that his act might cause death and proceeded anyway.  That type of direction would not ordinarily be exceptional.  It was put in a context where s7 was to have no application, it was not mentioned.  The other direction, in which reference was made to s7, related exclusively to manslaughter.  The concern of counsel for the appellant at trial was that the jury might not differentiate between the directions as to foresight, and might take his Honour’s suggestion as to finding intent, by taking that step after a finding of foresight arising from s7.  The argument on appeal was that if that had occurred the finding of foresight would have been infected by the erroneous direction regarding s7 and the foundation for moving to intent collapse.

	Looking at the directions as a whole, the answers given to the questions from the jury and the final redirection, I do not consider  that that conclusion could reasonably be drawn.  I am not persuaded that the distinction between presumed foresight of natural and probable consequences of conduct (s7) and the making of a finding of foresight without the aid which s7 might avail was not clear in the minds of the jury.

	In his last remarks to the jury, his Honour said that the evidentiary presumption applied only to the manslaughter charge.  The immediate announcement by the foreman that the jury had already reached a conclusion is indicative that those directions were irrelevant, specific intent had been found and the evidentiary presumption had not been relied upon to arrive at the verdict of guilty of murder.  I would not be prepared to attribute to the jury an attitude which led them to disregard what they had just been told.

	The direction as to the application of s7 was in error.  However, his Honour confined its operation to manslaughter.  The verdict was guilty of murder.

	(Although not argued before us, and I do not put forward a concluded view, I see no reason why s7 could not properly be used, in an appropriate case, where murder is under consideration, as providing a step along the way to a finding of intent).

Relationship Evidence
	The learned trial Judge permitted evidence to be given showing that the accused had a propensity to assault the deceased.  The purpose of leading that evidence was not to show that the accused was a person likely from his previous criminal conduct to have committed the offence charged and for which he was then being tried.  It was not an issue in the case that he had deliberately stabbed the deceased.  He admitted to that at the commencement of the proceedings.  The only issue in the trial was whether the accused had a requisite mental element at the time that he attacked his wife, and thus the evidence was put forward as being relevant as bearing upon the question whether what he did was “designed or accidental” (Boardman v Director of Public Prosecutions (1975) AC 421).  Nowhere did his Honour specifically refer to the evidence of prior assaults as being evidence of similar facts.  Indeed, there was a point of distinction in that prior assaults upon the deceased by the accused had not involved any weapon whereas, in the case being tried there was evidence that he had attacked her with a blunt instrument and a knife, an escalation of the previous assaults.  

	His Honour’s charge to the jury on this matter was consistent with the ruling he gave when the admissibility of the evidence was challenged, prior to trial, upon application under s26L of the Evidence Act 1939 (NT).  The Crown’s submission was that the relationship evidence gave rise to an inference of jealousy on the part of the accused whenever the deceased went drinking with others, as she had done on the night of her death.  The evidence was relevant, not only to the question of the identity of her attacker (a matter subsequently admitted), but also provided an explanation for the attack, a motive for it, and it was evidence going to the accused’s intent.  In his Honour’s opinion the relationship evidence was relevant to each of those issues and he referred to Wilson v The Queen (1970) 123 CLR 334 where at 337 Barwick CJ. emphasised that the fundamental rule governing the admissibility of evidence is that it be relevant to the question to be decided:

“Evidence of a close affectionate relationship could properly have been used by the jury to incline against the conclusion, which might have otherwise be drawn from the circumstances, that the applicant killed his wife.  Equally, evidence that there had developed mutual enmity could be used to induce the conclusion that he had killed his wife and that his story of an accidental shooting lacked credibility.”

	In the same case Barwick CJ. also accepted that the relationship between the accused and the victim may be relevant as explanatory of the conduct of the accused (p338) and may be relevant to the inference of motive (p339).  In his ruling, his Honour also referred to The Queen v Hissey (1973) 6 SASR 280 at 288-89 where it was said that evidence of this kind is admissible not only to prove intent, but also the fact of the crime, quoting R v Ball [1911] AC 47 per Lord Atkinson at p68.  In his ruling his Honour rejected submissions made by counsel based on the judgment of Derrington J. in R v Mill [1986] 1 Qd R 77.  His Honour also rejected a submission that he should reject the evidence in the exercise of his discretion, because the evidence had little probative value which was outweighed by its prejudicial effect.  Acknowledging that the evidence of the previous assaults was most damaging to the accused, his Honour’s opinion was that it was not merely prejudicial, but he considered that it had significant probity.

	It is not a ground of appeal that his Honour erred in admitting evidence, but that the error occurred in the directions given to the jury.  In those directions commencing at AB p373 his Honour reminded the jury of the evidence directed towards showing that the accused’s relationship with the deceased was one of violence, arguments and jealousy when the accused became intoxicated, particularly when the deceased had gone drinking with other people: that evidence was relevant to the question of motive and he invited the jury to consider whether it assisted them on the question of whether or not the accused intended to kill the deceased or to cause her grievous harm.  The jury was invited to consider whether there was a relationship which might explain the conduct of the accused as charged.  He reminded the jury that the Crown had invited it to infer from the evidence of relationship, when viewed with the other circumstantial evidence, that the accused intended to kill the deceased or at the very least to cause grievous harm.  He put the submission made by counsel for the accused that the relationship evidence must be looked at in the circumstances of the culture at Borroloola where the offence took place, which culture was one where violence was a much more common thing than in the society to which the jury was accustomed, and the inference that the Crown was asking to be drawn could not be drawn, but left that matter to the jury to consider.  His Honour said that the fact that people are living together, argue, are violent towards each other and jealous when drunk does not by itself prove anything, there being many cases where people have relationships like that and no serious harm ever comes of it.  “So, you can’t just leap to the conclusion that evidence of a bad relationship, if that’s what it was, shows that the accused must have been guilty of murder”.  The other circumstantial evidence going to the question of the accused’s intent was spelt out by his Honour as being the number of wounds inflicted upon the deceased, the position of the wounds, the force used to inflict them and evidence of an angry look seen on the accused’s face by a witness.  There was also evidence to which his Honour referred as to the manner in which the deceased was left on the ground, and the fact that it was admitted that the death was not accidental, not provoked and not occasioned in the course of self defence.  Reference was also made to the evidence regarding the size and type of the weapon used as might be inferred from the evidence of the forensic pathologist.  The Crown argued, as reiterated by his Honour, that when looked at in the light of all of those circumstances, the jury could infer what the motive was for the killing, and that it provided the explanation why the accused intended to cause the death of the deceased or to cause grievous harm to her.  He pointed out that the jury was also entitled to consider that the accused, when sober, appeared to have a good relationship with the deceased.  A circumstantial evidence direction had been given to which no exception is taken.

	Later in his charge, when putting the case for the defence, his Honour reminded the jury of the submission made by counsel for the accused that the jury should not be hostile towards the accused because of the evidence about previous assaults.  His Honour added:

“Of course, the evidence is not to be treated by you in that manner.  It would be quite wrong of you to form hostility or reasoned prejudice or bias against the accused just because of his antisocial behaviour towards his late wife.  The reason for putting that evidence is not to prejudice you in that way at all.  It is there to provide you with an explanation, if you find it explains anything.  It goes to the question of whether there is an explanation for what he did.  And does it therefore have a bearing on the question of whether he had an intent to kill or cause grievous harm?  Now, if you don’t think it has - provides an explanation or if you don’t think it bears on those question, well then you should put it out of your minds”.

	At about the conclusion of his summing up, his Honour put, with considerable particularity, the submissions made by counsel for the accused as to the amount of alcohol which the accused had consumed and the submissions made in that regard on the question of intent or foresight.  

	Where evidence is relevant to an issue, as it was here, but it incidentally reveals an evil or criminal disposition or propensity of an accused, unless it has a high degree of probative force, it is said to be necessary for the Judge to instruct the jury carefully as to the proper use which may be made of it (Boardman, and in the High Court, for example, Markby v The Queen (1978) 140 CLR 108; Martin v Osborne (1936) 55 CLR 367; Hoch v The Queen (1988) 165 CLR 292; Harriman v The Queen (1989) 167 CLR 590; S v The Queen (1989) 168 CLR 266).  I do not accept that in his instructions to the jury his Honour failed to properly draw attention to the limits to which the evidence of prior criminal conduct could be used.  What was said in the context of this case was more than adequate to explain to the jury that they could not reason that “because the accused may have done something wrong with the complainant on some other occasion or occasions, he must also have done so on the occasion which is the subject of the offence charged” per Hunt CJ. at CL. in Beserick (1993) 66 A Crim R 419 at 423.  The purpose to which the evidence was given was carefully circumscribed and the jury was warned particularly against permitting the evidence to create an air of prejudice towards the accused.  

	No direction was sought on this issue at trial.  I would refuse leave to allow it as a ground of appeal, or, if allowed, dismiss it.

	I propose that it be ordered that all grounds of appeal be dismissed.

-------------------------------------

KEARNEY J.
	The background to this appeal and the 3 questions to which it gives rise are set out in the opinions of the Chief Justice and Angel J; I need not retrace them.  I respectfully concur in the conclusions of the Chief Justice, for the following reasons.

	The first question is whether, on the charge of murder under Code s162(1)(a), the jury should have been directed not only in terms of the mental elements of that crime specified in s162(1)(a), and that the act of stabbing was “intended” as required by s31(1), but also further in terms of s31(1) that the event of death was foreseen by the appellant “as a possible consequence of his conduct”, at least if the jury was satisfied that his intent under s162(1)(a) was not to kill but to do grievous harm.  The answer to this question of the degree to which s31(1) operates on s162(1)(a) involves the construction of the Code.  

	The proper approach to construing the Code is set out in Brennan v The King (1936) 55 CLR 253 at 263; see also Barlow (1997) 93 A Crim R 113 at 136-7, per Kirby J.  The language of the Code is given its natural meaning, and it is not presumed that it was to do no more than restate the existing law.  It would therefore be improper to proceed by noting that neither the common law (see R v Vickers [1957] 2 QB 664) nor any other Australian Code dealing with the common s162(1)(a) type murder, requires proof of the foresight described in s31(1) in addition to an intent to cause grievous bodily harm; or by considering whether the Code could be interpreted so as to keep the law of murder in the Territory in reasonable accord with the law in the rest of Australia in that respect.   

	It is clear that the general plan of the Code, as Dixon CJ put it in Vallance v The Queen (1961) 108 CLR 56 at 60 in relation to the Criminal Code Act 1924 (Tas.), is - 

“… to provide for specific crimes but to treat the complete definition of them as finally governed or controlled by [the general provisions for criminal responsibility].”

Essentially, that is the appellant’s argument here, as regards s162(1)(a) type murder and s31(1).  However, his Honour went on at 60 to state an important caveat:

“But a study of the Code has made it apparent that the plan has not been, indeed from the nature of the thing it could not be, uniformly carried out.” (emphasis added)

It is implicit in the respondent’s argument that the general plan “has not been … carried out”, as regards s162(1)(a) and s31(1).  

	His Honour had suggested in Vallance (supra) at 58 the root cause for this failure to carry out the general plan, viz:

“The difficulty may lie in the use in the introductory part of the Code of wide abstract statements of principle about criminal responsibility framed rather to satisfy the analytical conscience of an Austinian jurist than to tell a judge at a criminal trial what he ought to do.  It may lie in that because it is followed by many chapters defining particular crimes more often than not in terms adopted long before as occasion demanded by a legislature introducing a new crime or crimes into a common law system, and prone to the use of definitions of a somewhat practical or earthy kind.  In the Code these abstractions of doctrine are not the generalized deductions from the particular instances that follow: they come ab extra and speak upon the footing that they will restrain the operation of what follows.”


I consider that the structural analysis by his Honour applies equally to the Territory Code as to the Tasmanian Code.  In the light of that analysis I return to the first question.  

	As noted, it raises for consideration the degree of interaction between s162(1)(a), the specific offence-creating provision in this case, and s31(1), the general Code provision prescribing the conditions for criminal responsibility.  As to the operation of a general provision such as s31(1) the guiding principle is also set out by Dixon CJ in Vallance (supra).  That case concerned the correctness of a direction to the jury on the significance of the accused’s intention on a charge of unlawful wounding; importantly, the specific offence-creating provision, s172 of the Tasmanian Code, did not itself incorporate a mental element.  In discussing the operation of the general provision for criminal responsibility, s13(1) of the Tasmanian Code, his Honour said at 61:
“I do not think it wise to go further in expounding the meaning and operation of this very elusive and difficult sub-section when it combines with a specific offence defined in terms which neglect or ignore the possibility of some mental element forming an ingredient in the offence.  … Indeed I think that it is only by specific solutions of particular difficulties raised by the precise facts of given cases that the operation of such provisions as s13 can be worked out judicially.” (emphasis added)


The approach in the passage emphasized was approved by the High Court in Van den Bemd (1994) 70 A Crim R 494 at 495.  Section 13(1) of the Tasmanian Code is very differently worded to s31(1) of the Territory Code, but in terms of the structure of the respective Codes they serve a similar purpose.  I note that s162(1)(a) is not an offence-creating provision which is “defined in terms which neglect or ignore the possibility of some mental element forming an ingredient of the offence”.  To the contrary, the mental elements are there specifically spelled out.

	As to the degree of interaction of ss13(1) and 172 of the Tasmanian Code, Dixon CJ said in Vallance (supra)  at 59-60:
“… is s172 to be read in the Code as doing no more by way of defining the crime than stating the external elements necessary to form the crime, that is to say the wounding or the causing of grievous bodily harm, and adding the requirement of unlawfulness relying upon the introductory Part or so much of it as deals with criminal responsibility to define and import the elements which go to intention or other state of mind necessary or sufficient completely to constitute the crime?  That seems to be the primary question.”

I interpose that in the present case s162(1)(a) does more than state “the external elements”; it also defines the “elements which go to intention”.  The difference is important; clearly, the case for importing mental elements from a general provision for criminal responsibility into an offence-creating provision is weaker where the offence-creating provision sets out mental elements.  His Honour continued:

“In the case of s172 I think that the answer should be yes.  This answer represents, I believe, the plan upon which the Code is conceived and, to some but perhaps to no great extent, drafted.  The plan was to provide for specific crimes but to treat the complete definition of them as finally governed or controlled by Ch.IV (criminal responsibility).  But a study of the Code has made it apparent that the plan has not been, indeed from the nature of the thing it could not be, uniformly carried out.  In crimes involving fraud, personation, in most sexual offences, in bigamy, receiving stolen property and many traditional offences based on statute, common sense rather suggests that guilt will depend on definitions that in point of fact will  fall outside the philosophy of s13.  But accepting the view that the question of what mental element is necessary or will suffice is not covered by the language of s172 it is necessary to go now to s13.” (emphasis added)


I interpose to note that in s162(1)(a) “the question of what mental element is necessary” at least purports to be answered by the elements there set out.  It is implicit in the respondent’s argument that “common sense rather suggests [in the present case] that guilt will depend on definitions that in point of fact will fall outside the philosophy of [s31]”.  His Honour continued:
“Section 13(1) is expressed as a wide abstract generalization which of course ignores the elements of all or any specific crimes into the definition of which so to speak it must go.  To turn over the sections of the Code is enough to show how large a number of crimes there are to the elements of which s13(1) can have little or nothing to say.  It is expressed in general but negative terms and in laying down negative propositions, from its very nature, the sub-section is saying something that may matter in the case of one crime and cannot matter in the case of another because of its definition and may conceivably matter in still a third case with respect to one only of a number of ingredients constituting the crime” (emphasis added)


In the important passage last emphasized, his Honour makes it clear that s13(1) has a differential application to the various offence-creating provisions of the Code, depending on the terms of the definition of the particular offence.  So it is with s31(1) of the Territory Code.  As Nader J commented in Pregelj v Manison (1987) 51 NTR 1 at 16:
“[Dixon CJ in Vallance (supra)] of course recognised that the definitions of some offences include criteria of criminal responsibility, ie mental elements, special to the offences.”

	The offence-creating provisions in Pregelj v Manison (supra), in Vallance (supra) and in Breedon v The Queen (1993) 3 NTLR 119, make no reference to a mental element.  (Clearly enough, they all accordingly fell within the general plan of the Code described by Dixon CJ in Vallance (supra)  at 60).  However, that fact means that they are of little value as precedents for the application of s31(1) to an offence-creating provision which purports to set out the mental elements of the offence.

	It can be seen that in this respect the offence charged in the present case is the converse of those charged in Vallance (supra) and the other cases mentioned (above); here the “question of what mental element is necessary or will suffice” is apparently specifically “covered by the language of” s162(1)(a), the offence-creating provision.  Murder in terms of s162(1)(a) is an offence in which the mental element, the intention to cause a particular result, is specifically prescribed and defined therein.  That is to say, on the face of s162(1)(a), it is a sufficient mental element for murder of that type if there is an intent to cause physical injury of such a nature as to be likely to cause permanent injury to health; see the expansive definition of “grievous harm” in s1.  However, by s162(1), that intent constitutes one of the “circumstances” which renders what is an unlawful killing, murder in terms of s162(1)(a).  Hence it is clear that it is first necessary to determine whether the killing is unlawful; this leads, via the definition of “unlawful” in s1, directly to s31(1), as the respondent rightly conceded.  In turn, this means that the questions posed by Dixon CJ in Vallance (supra) must be addressed, when considering the “operation” of s31(1) on s162(1)(a).  

	In terms of the approach suggested by Dixon CJ in Vallance (supra) at 61, the judicial working out of the “operation” of s31(1) in this case entails formulating a specific solution to the “particular difficulties” raised by s162(1)(a), with its specific mental elements.  The point of difference between the appellant and respondent is as follows:  the former contends that s31(1) entails that the death required by s162(1)(a)  - clearly the “event” for the purposes of s31(1) - must have been “foreseen by [the appellant] as a possible consequence of his conduct” in addition to  the specific mental element in s162(1)(a), at least where that element is intent to do grievous harm (and not intent to kill); the latter contends in effect that s31(1) does not operate to that degree, in relation to the type of murder in s162(1)(a).

	I express my general conclusion immediately.  Against the background of Dixon CJ’s observations in Vallance (supra) about the structure of the Code I consider, adapting his Honour’s language at 60, that murder in terms of s162(1)(a) is one of a “large number of crimes [defined in the Code] … to the elements of which s31(1) can have little … to say.”  

	In spelling out an intent to kill as one of the alternative mental elements in s162(1)(a), the legislature has provided specifically therein for what is otherwise the generally-worded requirement in s31(1) that the “event” must be “intended”.  There is no scope for the operation of that aspect of s31(1).  I consider that in also spelling out in s162(1)(a) an alternative sufficient mental element - intent to do grievous harm - the legislature intended to set out comprehensively and exclusively in s162(1)(a) the mental elements required for that type of murder.  That is to say, I do not consider that the Code requires, or the legislature intended, in relation to the type of murder defined in s162(1)(a),  that s31(1) operates other than in its requirement that the homicidal act be intentional.  It follows that I consider that the learned trial Judge’s direction to the jury on this aspect was correct.  I note incidentally that this construction preserves long-accepted notions of culpability and responsibility for criminal conduct, in this and other jurisdictions.

	The appellant relied on what was said in Breedon v The Queen (supra)  at 129.  I note that in that case this Court was concerned with the different type of murder defined in Code s162(1)(b) – the type commonly described as ‘felony-murder’.  The Court there held that, in addition to proof of the elements set out in s162(1)(b), s31(1) required that the death be foreseen as a possible consequence of the appellant’s conduct.  (That decision has since been legislatively over-ruled; see the specific amendment to Code s162(4) in 1995).  It can be seen that the Court there adopted the approach espoused by the appellant here, who submits that the approach in Breedon (supra)  must apply to all forms of murder.  The Court said in Breedon (supra)  at 129:
“…to the extent that in its terms it is operable, [s31] governs and controls the scope of the specific offences - including murder - defined elsewhere in the Criminal Code, always bearing in mind that ‘it is only by specific solutions of particular difficulties raised by precise facts of given cases that the operation of’ s31 ‘can be worked out judicially’: see Pregelj v Manison [(1987) 51 NTR 1] at 16; Vallance (1961) 108 CLR 56 at 61; Kaporonovski v The Queen (1975) 133 CLR 209 at 220; Stuart v The Queen [(1974) 134 CLR 426] at 438.” (emphasis added)


The appellant stresses the first part of this citation, which reflects the language of Dixon CJ in Vallance (supra) at 60, describing the general plan of the Code; the respondent stresses the proviso, which cites the authoritative language of Dixon CJ on the operation of general provisions such as s31.  In light of the adoption by the Court of the proviso in the specific words of Dixon CJ in Vallance (supra) at 61, I do not regard the first part as doing more than describing the ‘general plan’ of the Code. The approach in Breedon (supra) is authoritative only for murder of the type there under consideration, despite the generality of the expression “murder” used; in that connection, I note again the vital aspect that no specific mental element is prescribed in s162(1)(b) (other than in a ‘base’ offence in s162(2)), in contrast to s162(1)(a).  Section 162(1)(b) was, with respect, a paradigmatic case for the full operation of s31(1) to the offence-creating provision, until the 1995 amendment to s162(4); that cannot be said for s162(1)(a).

	I respectfully agree with the observation by Brennan J when the High Court refused special leave to appeal in Breedon v The Queen (unreported, High Court, 25 August 1994) that s31 is a “curious provision which … merits early and detailed consideration by the legislature.” Section 31 is the most important provision in the Code and the difficulties which its drafting presents have been apparent for many years – see, for example,  Pregelj v Manison (supra) at 14-17, per Nader J.

	The other two questions raised in the appeal have been fully discussed by the Chief Justice.  I respectfully agree with his Honour’s views thereon, and with the view of Angel J as to the effect of Code s7(1)(b), and have nothing to add.

	I concur in the disposition of the appeal proposed by the Chief Justice.

_________________


ANGEL J.

	The appellant appeals against his conviction for that on 
11 August 1994 at Borroloola he murdered Annette Miller, contrary to 
s162 of the Criminal Code.  

	At the outset of the trial the appellant’s counsel formally admitted that the appellant caused the death of Annette Miller on 11 August 1994 by stabbing her with a knife and that the appellant did not rely in his defence upon self-defence, provocation or accident.  Thus, as the Crown prosecutor said to the jury in his opening address, the central issue of the trial was the mental state of the appellant at the time of the stabbing.

	Ground 7 of the appeal is that his Honour the learned trial Judge erred in his directions as to the mental elements of murder.  

	The learned trial Judge directed the jury that they could convict the appellant of murder if they were satisfied beyond reasonable doubt that the appellant:
	1.	intended to stab the deceased; and
	2.	intended to thereby cause harm to the deceased; and
	3.	the harm intended to be caused was of such a nature
		a)	her life was likely to be endangered
		or
		b)	it was likely to cause permanent injury to her health.

	The jury was not directed that they had to be satisfied beyond reasonable doubt that the appellant foresaw the death of the deceased as a possible consequence of his conduct.  They were specifically directed that, “The foresight of the possibility of death is not what grievous harm is about”, and that, “Foresight of the possibility of death is only an element to be considered in relation to manslaughter”.  Thus upon the learned trial Judge’s directions, the jury could convict the appellant of murder even if, as a result of his intoxication (of which there was abundant evidence) he gave no thought at all to the possibility of the death of the deceased as a consequence of his conduct.

	I am of the opinion the learned trial Judge erred in his directions to the jury.  The crime of murder (s162 Criminal Code) involves, inter alia, an ‘unlawful’ killing, ie. a killing ‘without excuse’.  It involves an ‘act’, the deed alleged to have been done by the accused (s1), and an ‘event’, the result of the act of the accused (s1).  In this case, in accord with Kaporonovski (1973) 133 CLR 209, Van Den Bemd (1993) 70 A Crim R 489 (CCA), 494 (H C), Taiters (1996) 87 A Crim R 507 and Breedon (1993) 3 NTLR 119 at 129, the relevant ‘act’ is the stabbing and the relevant ‘event’ is the death of the deceased.  I understand these authorities to show that in a case like the present the ‘event’ is the death of the deceased because it was the result of the act of the accused and because death is a constituent of the charge.  I also understand these cases to resolve the earlier confusion and disagreement as to what constitutes an ‘event’ for the purpose of foreseeability; see eg. Jackson & Hodgetts (1989) 44 A Crim R 320 at 326, 327, per Thomas J, 330-334, per Derrington J, and cases there cited.  By virtue of s31 both the ‘act’ and the ‘event’ must be intended by the accused or foreseen by him as a possible consequence of his conduct.  Otherwise, as s31 provides, he is excused from criminal responsibility for his conduct, and the accused is not guilty of murder (or manslaughter) - see s23.  It follows that in accordance with s31 of the Criminal Code, at least in the absence of proof of an intention to kill or to endanger life, it was incumbent upon the Crown to prove beyond reasonable doubt that the appellant foresaw the death of the deceased as a possible consequence of his conduct, Breedon, supra, at 129-130, Van Den Bemd, supra, at 492-493.  Breedon, supra, is authority for the proposition that s31, to the extent that in its terms it is operable, is applicable to, inter alia, offences of specific intent - including murder.  It was not argued that Breedon is wrong, or irrelevant to the present appeal.  An intention to kill or an intention to cause harm which was likely to endanger life would ordinarily subsume any question of foresight of death as a possible consequence of conduct.  However, grievous harm also includes permanent injury to health which does not necessarily endanger life (s1).  It follows that the learned trial judge’s direction concerning an intention to cause grievous harm in so far as that included permanent injury to health which did not endanger life ought to have been accompanied by a direction that the foresight of death as a possible consequence of the conduct was also required to be proven by the Crown.  Permanently to maim or to disfigure is to cause permanent injury to health, ie grievous harm as defined.  One who intentionally maims or disfigures another ordinarily intends the victim to abide and suffer the resulting incapacity or disfigurement, ie. to live not to die.  In the event the victim of intended maiming or disfigurement is a haemophiliac and bleeds to death, the perpetrator can not be guilty of murder because there has been no unlawful killing.  In my respectful view a person who intends to cause permanent injury to health which does not endanger life (eg., to disfigure or to maim) and who intends his victim to live or who gives no thought to the possibility of death as a consequence of his willed act can not be guilty of murder contrary to s162 of the Criminal Code.  This conclusion (notwithstanding that foresight of the possibility - as opposed to probability - of death is not a constituent of murder at common law, cf The Queen v Crabbe (1985) 156 CLR 464, Boughey v The Queen (1986) 161 CLR 10, Royall v The Queen (1990) 172 CLR 378) is in my view required by the terms of s31 of the Criminal Code.
	In the circumstances of this case, involving as it did, an attack on the victim with a knife, it is, I think, unfortunate that the learned trial judge made any mention of grievous harm which did not endanger life.  The deep stab wounds to the chest and back of the deceased were plainly life threatening.  There being no question of accident, the real issues in the case comprehended by s31 were whether the appellant intended to kill the deceased or to inflict the wounds he did, which wounds endangered life or were at least likely to endanger life.  Given the severity of the wounds, foresight of consequences was not a real issue in the case.  Indeed as has been said in the common law context, murder cases which will require a direction by reference to foresight of consequences will be rare.  This is not to say that foresight of consequences is altogether irrelevant to a charge of murder but rather that it is most often irrelevant to the circumstances, cf R v Maloney [1985] AC 905 at 926 A-D; R v Hancock and Shankland [1986] AC 455; R v Marshall (1986) 43 SASR 448 at 472 ff; Cutter v The Queen (1997) 143 ALR 498 at 502, 503.  

	Having directed the jury to consider grievous harm which does not endanger life and foreseeability of the possibility of death having been expressly excluded from the jury’s deliberations, I am of the opinion there must be a new trial.  The appellant’s state of mind and intoxication at the time of the admitted stabbing and killing being central issues in the case, the learned trial Judge’s misdirection as to the mental element of murder requires that there be a re-trial.  

	It is desirable to mention another aspect of the summing up.  That aspect relates to the learned trial Judge’s directions on intoxication.  As to intoxication the learned trial Judge said:

“Now, in this case, ladies and gentlemen, there is no real doubt that the level of intoxication which we are dealing with is one of voluntary intoxication.  There is no suggestion that anyone spiked the accused’s drink, or anything like that.  So this is a case where the intoxication was voluntary.  Therefore, says the Act, it is presumed evidential[sic] that the accused foresaw the natural and probable consequences of his conduct.

That means this.  Unless there is evidence to the contrary somewhere to be found, that presumption is all you need to act upon to make a finding that the accused foresaw the natural and probable consequences of his conduct.  The Crown don’t actually have to prove that element.  They are entitled to rely upon the evidential presumption in the Act.  This may be relevant when you come to consider the alternative verdict of manslaughter, if you get that far.

On the other hand, the evidential presumption is just that.  It’s a presumption and it can be rebutted.  It can be rebutted by other evidence in the case, particularly in the Crown case.  It’s not necessary for the accused to call specific evidence about it.  The accused can point to evidence in the Crown case and ask you to infer that from that evidence, that he did not in fact foresee the natural and probable consequences of his conduct.  

But there, ladies on[sic] gentlemen, on that issue, if that is what you’re being asked to do by the accused, the burden of proof is on the accused on that particular issue.  The burden of proof, when it is on the accused, is on the balance of probabilities.  Now that is a lesser standard than proof beyond reasonable doubt.

As counsel have said to you, proof beyond reasonable doubt is the highest standard known to the criminal law.  Proof, on the other hand, on the balance of probabilities means only that you may be satisfied - you must be satisfied - that the accused has, on the preponderance of the probabilities, proven the particular fact in issue; ie, that he did not foresee the natural and probable consequences of his conduct.

That’s rather like balancing the evidence in the scales and if the scales tip ever so slightly in favour of the accused, on that issue, then he will have discharged the burden which is upon him.”

	I am of the opinion that the learned trial Judge erred in directing the jury that the question of foresight was confined to the jury’s consideration of manslaughter and that there was a burden of proof upon the accused on the balance of probabilities.  Section 7 of the Criminal Code provides:
“(1)	In all cases where intoxication may be regarded for the purposes of determining whether a person is guilty or not guilty of an offence -
(a)	it shall be presumed that, until the contrary is
proved, the intoxication was voluntary; and
(b)	unless the intoxication was involuntary, it shall
be presumed evidentially that the accused person foresaw the natural and probable consequences of his conduct.”

	Section 7(1)(b) establishes an evidentiary presumption only.  There is no shift of the burden of proof.  It is for the Crown throughout to prove its case beyond reasonable doubt.  Section 7(1)(b) permits a jury to draw an inference in the absence of any evidence to the contrary.  In the present case there was evidence of intoxication and a question for the jury was whether, given that evidence, the appellant at the time of the stabbing foresaw the death of the deceased as a possible consequence of his conduct.  It was incumbent upon the Crown throughout to prove that element.  It was not open for the jury simply to presume that the appellant foresaw the possibility of death because of s7 without considering the evidence of intoxication.  The jury was to have regard to all the evidence and consider whether the Crown had proved the necessary element beyond reasonable doubt.  It was not correct for the learned trial Judge to say:  “The Crown don’t actually have to prove that element.  They are entitled to rely upon the evidential presumption in the Act.”  It was not for the jury to consider whether the evidence of the appellant’s intoxication established, on the balance of probabilities, a negative.  It would, said the Privy Council in Dillon v The Queen [1982] AC 484 at 487G:  “be contrary to fundamental principles of law that the onus should be upon a prisoner to rebut a presumption ... which he could only do by the  (notoriously difficult) process of proving a negative.”

	I would allow the appeal, set aside the conviction and order a re-trial.
____________________




