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IN THE COURT OF CRIMINAL APPEAL OF THE NORTHERN TERRITORY
OF AUSTRALIA No. CA7 of 1993
BETWEEN:
ANTHONY FRANCIS WADE
Applicant

AND:
THE QUEEN
Respondent



CORAM:	KEARNEY J



REASONS FOR JUDGMENT
(Delivered 20 September 1993)


The applicant, who appeared in person, seeks to extend the time within which to apply for leave to appeal against the severity of a sentence of 10 years imprisonment imposed on him on 19 August 1992.	I sit as a single Judge of the Court, under s429(1) of the Criminal Code, to determine this application.
The background
	The offences

On 8 May 1992 he pleaded guilty to the following 2 charges.	First, that at Palmerston on 1 September 1991 he robbed one Gillian Shaw of $230 in cash, while armed at the time with a knife.	That is the offence of aggravated robbery and it carries a maximum punishment of imprisonment


for life.	The second charge to which he pleaded guilty was that on 1 September 1991 he had unlawfully used a taxi-cab, in circumstances of aggravation; that offence carries a maximum punishment of 7 years imprisonment.
On 19 August 1992 he appeared before Asche CJ.
The facts to which he admitted were, in brief, as follows:

On the night of 31 August 1991 he was drinking with several people.	He became aggressive and threatened various persons present.	His companions observed that by midnight he was quite drunk.	By 12.30am he was alone; the others had either retired or gone home.

On the morning of Sunday 1 September 1992, Gillian Shaw, the victim, was working as a taxi driver.
At about 2am she was returning from the Howard Springs area when she received a radio call to pick up a person by the name of White from the Driver Supermarket, to be conveyed to Darwin.

Mi:::s Shaw arrived at the Driver shops at about 2.C8am and saw the accused standing in front of the supermarket in the parking area.	He entered the cab, sitting in the front passenger seat. He said he wanted to go to 'The Vic'.

As Miss Shaw proceeded up Temple Terrace, the accused removed a pair of black mens underbriefs from his jeans pocket and placed them over his head in such a way as to enable him to see through the leg holes.	Whilst doing this, he said to Miss Shaw: 'I don't know how people use these as balaclavas.'	She replied:	'It looks like a pair of jocks to me.'	Miss Shaw thought that  the accused was joking with her and she continued to drive along the Stuart Highway towards Darwin.	In the vicinity of the Palmerston bypass the accused said to her:	'I'm sorry to do this, but pull over.'
Miss Shaw looked at him and noticed that he was holding a serrated-edge stainless steel kitchen knife with an 8 inch blade, about 4 inches from the let side of her face.	She said:	'What's that' and he replied: 'That's a knife.	I'll  use it, too.'	She continued to drive and the accused moved the knife away from her face and jabbed her left thigh at a point about 6 inches above the knee with the point of the knife.
Miss Shaw pulled off the side of the Stuart Highway about halfway between BP Palms and Palmerston and let the motor running.	She turned to the accused and grabbed his right hand in which he was holding the knife, attempting to push the hand away from her.	The accused pulled the knife from her thigh and thrust it towards her left ribcage area saying:		'I've got another one; it's even sharper.'	He then produced a second knife and held it in his left hand.	This knife was a stainless steel kitchen knife with a sharp straight-edge blade measuring about 4 inches.

At this time he was holding two knives, with the large one pointed towards her body.	He said: 'I'll slash your fucking face if you don't hand over the money.' He also said: 'Hurry up and turn all the lights off.'	Shaw then turned the outside and inside lights of the taxi off and attempted to activate the emergency alarm located under the taxi dashboard with her left foot.

The accused began waving the large knife about 4 inches from her face, saying: 'Hurry up.'		Miss Shaw reached down to remove her purse from her lap, reached into the purse and gave the accused the bundle of notes.	The accused replied:			'Come on, where's the rest?		Where's your tin?	Miss Shaw said: 'I don't have a tin.	What do you want? All my silver as well?'	The  accused  replied: 'No,' and removed the knife from her face, looking under her legs for more money.
At this point he said:	'Come one, where's the rest of it or I'll slash your face, believe me.' Miss Shaw then saw headlights in the distance in her rear vision mirror and removed her seatbelt. The accused once again held the large kitchen knife up to her face, saying: 'Come on.'	Miss Shaw then wrenched open the driver's door of the taxi, alighted and ran into the path of an
on-coming vehicle waving it down.	The vehicle stopped.

She ran towards the driver's side and told the driver that she was being robbed and that the assailant had a knife.	At that time, she heard the taxi engine being revved and turned around and saw the taxi being driven straight at her, so she ran off the road and around to the passenger side of the vehicle and was driven to BP Palms where she was dropped off and rang the police.

Miss Shaw later ascertained that the accused had st0len about $230 in cash notes from her purse. In the meantime the accused drove back towards
Palmerston.	While proceeding along Driver Avenue towards his residence, he lost control of the cab, mounted the footpath and collided with four trees. Extensive damage was caused to the cab resulting in it being undriveable.	The accused's head struck the windscreen, leaving hair fragments, while his chest struck the steering wheel and his legs hit the dashboard.

The accused then alighted from the vehicle and proceeded to walk down Driver Avenue.	He was approached by a neighbour and when asked if he was injured, he replied to the effect that he was a taxi driver.	He then commenced to run down Driver Avenue.	The neighbour followed and observed him entering yard 16 Burnett Court.	Police were called but were unable to locate him that night.

The following morning the accused washed the clothes he had worn the night before and also purchased alcohol with the money he had stolen. Later that day he went to Racecourse Creek with friends; acting on information received, police attended at Racecourse Creek and arrested the accused.	When interviewed by the police, he made full admissions.
The applicant was bailed on 27 September 1991, absconded from Banyan House while on bail on 20 December 1991, was arrested on 11 February 1992 and was in custody thereafter for the 6 months or so until he appeared before his Honour on 19 August 1992.
	The proceedings on 19 August 1992

His Honour received in evidence the record of the applicant's prior convictions and 5  reports.	Mr Norman of counsel for the applicant addressed at length in mitigation. He submitted, inter alia:-
"- - - during his 2.5 years of serving a sentence
- - he was released only a month prior to this offence being committed - [he was] prescribed the very drugs which he has become clearly addicted to.

Well, we've got a bit more than [simply the applicant's evidence that he was under the
influence of alcohol and drugs when he committed the offences] because he was arrested later that same day and was kept under the protective custody provisions of the Police Administration Act because he as not in a fit state to be interviewed.	Indeed, it wasn't until the early hours of the next day that he was so fit."
Mr Norman accepted that "condign punishment", had to be
imposed, conceding that the head sentence could be from 8 to
10 years imprisonment.

In sentencing the applicant his Honour referred to the factual circumstances of the offences, and the applicant's background, noting his extensive criminal history.	His Honour observed:-
"It is also related by Doctor Meredith [a psychologist] that the [applicant] who had not apparently used drugs to any great extent before, became addicted to drugs as a result of prescriptions given to him by the prison medical officer while he was in prison.	It is said by Doctor Meredith, in his report:	'Initially the accused requested medication for sleeping problems, associated with the pain of being separated from his wife and children.	For the first time in his life, he continued using drugs for more than three months continuously.	As a result his behaviour in prison was not good and he was not granted parole'."
His Honour considered that there was not much in the applicant's criminal history "to establish any real hope that the [applicant] will carry through any ideas he has of tackling his drug problem and his drink problem" and found that there was no "real contrition" in the applicant.
His Honour concluded:-

"The best I hope that he is slowly growing into a realisation that if he does not do something about his conduct, he will spend virtually the rest of his life in prison.	And that may be of some spur to him in the future.	But having regard to the seriousness of this crime, I cannot reduce, what seems to me, the appropriate sentence in all the
circumstances.	Nor can I accede to the submission of Mr Norman that I should make some order under the Conditional Release of Offenders Act whereby there is to be a relatively short period of release.	It seems to me that this is eminently a situation in which a non-parole period can be set and then it is for the Parole Board to determine whether the accused is showing that sufficient maturity to permit of his release after the expiration of the parole period.

With some hesitation I will make the penalty on count 2 concurrent with count 1 on the basis that it was part of the same escapade.	On count 1, the accused is convicted and	sentenced to 10 years imprisonment.	On count 2, the accused is convicted and sentenced to 2 years imprisonment.
Count 2 to be concurrent with count 1.	There is to be a non-parole period of 4 years and I declare that the sentence be deemed to have commenced on
19 January 1992.	That's approximately 7 months, I think a little less, but I've backdated it 7 months."
The application
On 2 July 1993 the applicant appeared before me, making the application as set out at the opening of these reasons.
Section 417 of the Criminal Code provides that leave to appeal from a sentence must be sought "within 28 days after the date of such - - sentence", although this time may be "extended at any time by the court."	The application to extend time was filed on 10 June 1993, almost
10 months after he was sentenced on 19 August 1992.
The! principles which are to be observed in an application for extension of time are set out in Green v The Queen (1989) 95 FLR 301 at pp310-312 per Rice J, as adopted in Crabbe (1990) 49 A Crim. R 446 at p449.	The applicant must advance special and substantial reasons to show why the court's discretion should be exercised in his favour; and
where th re is, as here, a long delay, exceptional circumstances must be established, unless there is shown to have been a manifest miscarriage of justice.	Where, as here, a considerable extension of time is sought, the applicant must also satisfy the court that his case is of such merit that he will probably be granted leave to appeal and succeed on his appeal.
The applicant informed me that his former lawyer, Mr Norman, had told him after the sentence on 19 August 1992 that he had grounds to appeal against the severity of the sentence.	He said that in August 1992 he had asked
Mr Norman to lodge an appeal accordingly, but about 6 weeks later Mr Norman had told him that he could proceed no further on that aspect because he could not obtain funds from the Legal Aid Commission to fund an appeal.	The applicant said that "I left it at that time" (p4), because "I didn't feel up to doing this sort of.thing" (p5).	He explained at p5:-
"It's very complicated to start with, just for your average person to do this, and I've been recovering from substance abuse, medication and the effects that I was feeling from that were you know, confusion, lack of concentration.	It was difficult to - I had a big job just going out living from day-to-day and I didn't - I wouldn't have been able to take in anything, anything new, or be able to get any of this sort of stuff together.
HIS HONOUR:	So what happened next?
MR WADE:	It's taken a long time for those effects to wear off.
HIS HONOUR:	And what happened then?

MR  WADE:	I thought - I decided I should go ahead with an appeal.
HIS HONOUR:	And when did you decide that? MR WADE:	May.
HIS HONOUR:	May of this year? MR WADE:	Yes."
Mr Delaney for the Director of Public Prosecutions

stressed that Mr Wade had been in custody since 11 February 1992, some 6 months before he was sentenced on 19 August.
He submitted that this was a significant fact, since the applicant contended that the reason he had been unable to set about preparing his application for a considerable time after September 1992, was that he was suffering withdrawal symptoms from the drugs he had been prescribed while in gaol.	He noted that Mr Norman had told his Honour on
19 August (at p72):-
"- - - of course, he's been off all form of drugs since his arrest [in February 1992] and indeed during the time he was at large [from December 1991] I'm told, apart from drinking alcohol, he kept free of drugs."
On that basis, Mr Delaney submitted that the applicant appeared to have been drug free from the time he was released from gaol on 28 July 1991; that involves a significant period when considering whether he was, as he said, still suffering withdrawal symptoms after Mr Norman was unable to help him further in September 1992.	I do not accept that the applicant was free of drugs between December 1991 and February 1992.
The applicant also addressed various matters on
which he proposed to rely to establish his application for leave to appeal and his appeal on the merits, including
details of comparative sentencing in armed robbery cases.	I arranged for the applicant to be provided with copies of the
5 reports which had been placed before his Honour.
The proceedings of 2 July 1993 were then adjourned to enable the applicant to obtain further  evidence relevant to the effect of his withdrawal from the drugs he had been
taking, the nature of those symptoms, the length of time for

which such withdrawal symptoms may last, the alleged non existence of forms at the prison relevant to this application, the alleged application for Legal Aid funding for an appeal, and materials relevant to his proposed grounds of appeal.
In due course the applicant produced a letter to him from Mr Norman dated 27 August 1993 in which the solicitor said, inter alia:-
"You will remember that immediately after you were sentenced [	on 19 August 1992] I spoke to you - - as to whether or not you had grounds on which to appeal your sentence.	I told you then that my first impressions were that you had no grounds on which to lodge such an appeal, but that I would consider the matter and advise you more fully after that situation.

I did consider the matter and came to the conclusion that the sentence, although severe, was not excessive, bearing in mind the circumstances of the offence, your prior criminal record, and the fact that you had only recently been released from prison.

You will recall that I did visit you in jail and gave you my opinion.	You then asked if Legal Aid would fund an appeal and I informed you that I would certainly approach Legal Aid but I would have to give my considered opinion.	You then told me that if Legal Aid was not granted that you would pay for the lodgement of such an appeal.	No doubt you recall that in response to your request I told you:
(1)		that it would be wrong for me to make such application [for leave to appeal] if I thought that there was no merit in it, and

(b)		in any event, I would not charge you personally for the funds involved, even if you had those funds, if in my professional opinion, you would not succeed.

As I have said I did contact Legal Aid and  discussed the matter of appeal with both sue Cox and Phil Crowe and was informed that they agreed with my assessment of the situation and that Legal Aid would not be granted."

The applicant does not accept that Mr Norman's letter correctly states the facts; he affirmed that he had been told by Mr Nc,rman that he had grounds to appeal, because his Honour had "sentenced me more harshly because he took my previous record into account" (pllO).	He conceded that later, at the gaol, Mr Norman had said "there wasn't any faults in the sentencing remarks by the judge" (plll).	The applicant also noted that Ms Cox from the Legal Aid Commission had stated in her letter of 21 July 1993 that the sentence was "in my view, excessive, but not manifestly excessive." and hence considered that "your appeal will not succeed".
The hearing continued on 3 August and 7 September.
I heard evidEince from Ms Chergwin on 3 August.	She is an occupational therapist who works as a counsellor at Banyan House.	She gave evidence as to the short and long term effects of the abuse of Benzodiazepines; she said that it appeared to affect the memory and concentration "for quite some time", noting that "it's very difficult to determine how long these effects will last for", though she thought it would be a matter of months.	She had no knowledge of any
withdrawal symptoms which might occur where a person was taking a prescription dose of Benzodiazepines.
A considerable amount of material was supplied to the court along the lines of the further evidence mentioned at p9.	It established, inter alia, that no analysis of a sample of blood taken from the taxi-cab was made; the applicant had informed me at the July hearing that he had been told by a detective that he had 6 milligrams of Benzodiazepines in his system.
This material also shows that when the applicant was arrested in February 1992 he tested positive on
13 February 1992 for Benzodiazepines and Cannabinoids; and that in previous years he had taken Benzodiazepines and was being prescribed Valium while in prison up to July 1991, the month in which he was released.	The material further shows that he was taking Benzodiazepines after he was released on
28 July 1991, and that he drew on a prescription for Rohypnol on 27 and 2	August 1991, very shortly before the armed robbery.
Mr Delaney noted the applicant's letter of
22 October 1992, written some 2 months after he was sentenced, in which he stated, inter alia:-
"Withdrawing from substance abuse is at the best of times a very frightening experience.	Its a time of confusion and insecurity - - -.	In fact even under these circumstances, this is the best I've felt in many years.	The fog and haze of pills has finally cleared.		It took a long time and sometimes I thought it wouldn't go at all.	I was amazed at just how long the brain was confused after I'd stopped.	8 months I'd say, before the strange feelings of confusion and worthlessness were gone.
I've still got a way to go yet  but I know  life will get better if I can keep going forward and constantly remain aware of how I feel and what I'm doing.	If I slip back into ignorance I'll be back whE.!re I started."
The applicant addressed me on how this letter should be viewed.
The material also shows that the applicant was
endeavouring to do something about seeking an extension of time early in May 1993, but was unable to obtain a form of affidavit to use.	I do not hold against him any delay from early May 1993 to 10 June 1993.
On 7 September I received further materials relating to the effect of Benzodiazepine withdrawal, together with copies of legal authorities.	I also heard from Dr Meredith, a psychologist who testified as to observations he had made of the applicant's clarity of mind, while seeing him as a gaol visitor from February 1992.
Dr Meredith said at ppl04-5:-

11What I understand from talking to you and from observation of your behaviour is that at the time that you were first imprisoned, you were finding it really difficult to think very clearly.	I base that mainly on what you've - - - said to me because it's really difficult to form any sort of objective opinion out of that but that was certainly what you were saying to me on a number of occasions and I remember you being very concerned about the fact that your mind was confused and you felt that you'd somehow or other damaged your memory and that you weren't able to remember things very clearly or think very clearly. - - - I guess over the period of time - -
- since I've been visiting you in prison which is
about 18 months, when I think back on that time in relation to your state of mind, it's apparent that you've - - stopped talking about that concern about your confusion, about your loss of memory.
It seems to me that you've been thinking a lot more clearly about issues that were of concern to you from the time that I first spoke to you which
were, for example, issues to do with your family, your wife, your children, your parents, issues to do with what you were going to do when you finish your prison sentence and so on.	Those issues were all a big blur or seemed to you, from what you were saying, to be a big blur at first and that becoming clearer and clearer, and I think that's about all I can say really about your clarity of mind.


over that period, I raised the issue of appeal on a few occasions?---I remember very clearly talking to you about the issue of appeal immediately after ym,·.r sentence - - -.	Yeah, I believe over a period of time you've mentioned it a number of times but not with any - as I understood anyway, any serious intent to appeal.	I was quite surprised to learn when I visited you on one occasion that you'd started the appeal process.

Was that because you thought that it would've been beyond me to do an appeal by myself?---Yes, I did, I'm really quite amazed that you could do that.
I didn't think that you would have the capacity, nor did I think that I probably would have the capacity to have mounted an appeal against that.	So I wasn't surprised at all that you didn't appeal at that time.	In fact, I was more surprised that you did appeal, that you've started an appeal later on and to me, it means that somehow or other you've developed greater confidence in yourself and some greater ability to think clearly about what you need to do to organise an appeal because it seems to me a pretty complicated matter."
The applicant then took me to various medical articles he had obtained as to the effect of taking Benzodiazepines with particular reference to long-term withdrawal symptoms.	I should say immediately that on reading these medical materials I am not satisfied that any such withdrawal symptoms satisfactorily account for the delay by the applicant in setting about his application, until early May 1993; that is to say, they do not establish


substantial reasons why the court's discretion to extend time should be exercised in the applicant's favour.
Conclusions
I  can express my conclusions simply.	The applicant has prepared his application with rare thoroughness.	In my opinion, however, the sentence imposed
was	well within the proper sentencing range open to the

learned sentencing Judge.	There is nothing to  show that his Honour mistook any part of the materials placed before him, or applied any wrong sentencing principle.	The matters on which the applicant relied as going to show that
his Honour was misled in some material way, do not in fact establish that.	His Honour treated the applicant as a person with both a drug addiction and an alcohol addiction; he was not misled by any errors in the pre-sentence report, when he came to sentencing.
Even if the applicant were granted an extension of time to appeal on the basis on which he seeks it, I see no real prospect of his ultimately succeeding on an appeal against the severity of his sentence.	There is nothing in the comparative sentencing materials which were handed up which would s;upport such a conclusion.		To obtain leave to appeal against severity of sentence he must show "at least an arguable case"; see McDonald v The Queen (1992) 85 NTR 1. I do not consider that he has done so; I consider that he would not be granted leave to appeal.
For these reasons the applicant's application to extend the time within which to apply for leave to appeal against the severity of his sentences, is refused.
I note, for the applicant's information, that Code s429(2} gives him an entitlement to have his application for an extension of time - which I have refused - now determined by a Court of Criminal Appeal consisting of 3 Judges.




