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tho99005
IN THE SUPREME COURT 
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. 87/95 (9508772) FORMTEXT 

	BETWEEN:

	KATHLEEN AUBURN
	Plaintiff

	AND:

	NORTHERN TERRITORY OF AUSTRALIA
	Defendant

CORAM:	THOMAS J

REASONS FOR JUDGMENT

(Delivered 16 March 1999)


	This is an appeal from a decision of the Master who on 19 February 1999 made the following orders:

1.	Plaintiff’s claim dismissed for want of prosecution.
2.	Plaintiff to pay defendant’s costs in the proceeding

	In her Notice of Appeal filed 25 February 1999 the appellant seeks the following orders:

1.	The learned Master’s orders of 19 February be set aside.
2.	The plaintiff have leave to proceed with this action.
3.	Such consequential orders as the Court thinks fit.

	The background to this application is as follows.

Solicitors for the plaintiff and the defendant received a letter dated 1 February 1999 from the Master fixing a Directions Hearing for 11am on 10 February 1999.
Solicitors for the plaintiff did not attend the Directions Hearing on 10 February 1999.
On 10 February 1999 the Master forwarded a letter to solicitors for the plaintiff which, omitting formal parts, stated as follows:
“You failed to attend the Directions Hearing on 10 February, 1999, of which notice was duly given.
You are required to attend at the Master’s Chambers, Supreme Court, State Square, Darwin, N.T., on 19 February 1999 at 9.00am, to show cause why this proceeding should not be dismissed for want of prosecution.”
	The solicitors for the plaintiff failed to attend this Directions Hearing on 19 February 1999.

The Master made the orders as set out above from which the plaintiff now appeals.
An appeal from the Master is a hearing de novo.  The appellant is not required to prove an error by the Master.  This Court is not limited to the evidence produced before the Master as a hearing de novo involves a retrying of all the issues.  Southwell v Specialised Engineering Services Pty Ltd 70 NTR 6.
This Court should also:
“have regard to whether in the events which have happened injustice will result if the order is allowed to stand”. Southern Motors Pty Ltd v Australian Guarantee Corporation Ltd [1980] VR 187 at 191.
	It is this principle which is important to bear in mind when considering the evidence which was available to this Court, but was not available to the Master at the time he made his decision. 

Mr Hughes on behalf of the plaintiff made an application pursuant to r77.05(7)(b) seeking special leave to rely on an affidavit which was not before the Master.
Rule 77.05(7)(b) provides as follows:
“77.05(7)  The appeal shall be by re-hearing de novo of the application to the Master but each party may, subject to proper objections to admissibility –
…
(b)   by special leave of the Judge, rely on an affidavit or oral evidence not used or given before the Master.”
	I granted special leave pursuant to the provisions of the Rule and received an affidavit of John Douglas Hughes sworn 2 March 1999.  This affidavit was marked Exhibit 1 on the appeal.

The affidavit attests to the fact that Mr Hughes, a solicitor employed by the North Australian Aboriginal Legal Aid Service Inc. has the care and conduct of this matter on behalf of the plaintiff.
Mr Hughes goes into considerable detail in his affidavit as to the reasons for his failure to attend the Directions Hearing on 10 February 1999 and the hearing to show cause on 19 February 1999.
In summary, the reasons were because of a series of administrative problems within the office of the North Australian Aboriginal Legal Aid Service Inc. and a misunderstanding on his own part as to the time of the hearing both on 10 February and 19 February 1999.
The affidavit also refers to the fact that failure to attend was through no fault on the part of the plaintiff herself.  The plaintiff has a commitment to proceed with the claim, and following a lengthy interview on 30 December 1998, she instructed Mr Hughes to file further and better particulars of her loss.  
I accept the matters set out in this affidavit as being true and correct.
Mr Grant, counsel for the respondent, opposed the application and sought an order that the appeal be dismissed.
Mr Grant argued that the decision made by the Master was in accordance with his responsibilities for case flow management as set out under Order 48 of the Supreme Court Rules.
Order 48 of the Supreme Court Rules plays an important part in the management of cases and the orderly disposition of the Court’s business.  Mr Grant argues that the Master exercised a discretion in making an order that the plaintiff’s claim be dismissed for want of prosecution and this discretion should not be interfered with on appeal: Witten v Lombard Australia Ltd (1968) 2 NSWLR 529.  Mr Grant also argues that public policy demands that the business of the Court should be conducted with expedition and its rules and orders should be complied with. Van Reesema v Giameos (1979) 27 ALR 525.
I accept that this Court should give due weight to the Master’s decision Southwell v Specialised Engineering Services Pty Ltd 70 NTR 6.  However this Court has, in the affidavit of Mr Hughes sworn 2 March 1999, crucial information that was not before the Master.  The Master was required to exercise a discretion under Order 48 of the Supreme Court Rules when he had no information or explanation before him as to the plaintiff’s failure to attend both the Directions Hearing on 10 February 1999 and the show cause hearing on 19 February 1999.
I am satisfied that the failure by the plaintiff to attend the hearing before the Master was not a contumelious act either by the plaintiff or her solicitor.  In his affidavit sworn 2 March 1999, Mr Hughes gives a detailed explanation for his failure to attend the hearing before the Master and gives an assurance of his client’s commitment to proceed with the action.  In this respect, this matter is distinguishable from the facts in Janov v Morris (1981) The Weekly Law Reports 1389 being the authority on which the respondent relies.
The principle to be applied in this application was expressed by Dunn LJ in Janov v Morris (supra) at p1392:
“Ever since Allen v Sir Alfred McAlpine & Sons Ltd (1968) 2 QB 229, it has been accepted that the power of the court to strike out actions for want of prosecution should be exercised only where the court is either satisfied that there has been an intentional and contumelious default – for example, disobedience of a exemplary order of the court – or that there has been inordinate or inexcusable delay”.
	In the appeal before this Court, I am satisfied there was no intentional and contumelious default.  Nor has there been inordinate or inexcusable delay.  The appellant took immediate steps to lodge an appeal and has proceeded expeditiously to have this appeal brought before the Court.

Whilst I accept the submission made by Mr Grant as to the importance of Order 48 of the Supreme Court Rules, and that public policy demands these rules dealing with case management should be complied with, I consider that must be balanced with considerations of justice between the parties.
The authority of Van Reesema v Giameos (supra) to which Mr Grant referred, involved considerations of prejudice to the respondent and other persons as a consequence of the appellant’s delay in prosecuting the appeal.
In this matter I am not satisfied there is any evidence that the respondent will suffer prejudice if the order of the Master is set aside.
For these reasons I allow the appeal.  I set aside the order of the Master made on 19 February 1999.
I will hear the parties on the question of costs and any consequential orders that should be made.
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