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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
Ne.	794	of 1987
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RON MANN
Plaintiff





CORAM:	MARTIN J.
 AND:
JOHN E. HOGAN
Respondent


REASONS FOR JUDGMENT
(Delivered 21 April 1988)



On 14 April the plaintiff's summons, seeking··that a date be set for the trial of these proceedings, came on for hearing before the Master.	The Master adjourned the application to the list entrusted to me by the ordinary procedures and practice of the Court for that day.	On the application corning on for hearing the plaintiff requested that I disqualify myself from hearing the application upon the basis, as I understood him, that it might reasonably be suspected by fair minded persons that I might not resolve the question before me with a fair and unprejudiced mind
(R v Watson; ex parte Armstrong (1976) 136 CLR 248 at 264).


The plaintiff relied upon an affidavit sworn by him on 20 March and filed on 21 March.	As the summons upon


file_1.bin








which the order now sought was not filed until 12 April I can only assume that the affidavit was filed in readiness for use at any time upon which I might be called upcn to adjudicate on any issue arising between the parties.

Paragraph 1 of the affidavit reads as follows:


"l.	On 22nd day of February 1985 Justice Martin, then Head of the Department of Law where I was employed as officer in charge of the Recoveries Section, sent me a letter stating the conditions to cover my engagement in employment outside the Public Service, and he was still Head of the Department when publication occurred which contradicted these conditions, publication being such as to embarass [sic] the Department and its Head - I submit that this engendered prejudice in him against me and that this prejudice became apparent in his judgrnent of 12th day of November 1987 in No. 638 of 1987."


On 11 February 1988 the plaintiff raised much the same question with me upon my hearing an application that the Statement of Claim in these proceedings be struck out. The following is an extract from the transcript of that day:


"MR MANN:



HIS HONOUR:


MR MANN:
 
I would wonder, Your Honour, if it's appropriate for this matter to be heard before you in the light of what I'm going to say now.
It is a bit late to take that objection, Mr Mann, but I'll hear you.
It may not apply, anyway, but Your Honour was the person to whom I applied when I was in the law department concerning my activities with my talent agency.	That
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HIS HONOUR:




MR MANN: HIS HONOUR:



MR MANN:


HIS HONOUR: MR MANN:

HIS HONOUR:






MR MANN:


HIS HONOUR: MR MANN: HIS HONOUR:
 specified the activities which I was engaged in and that was at the beginning - about 3 months before the articles were in the -

Yes, and do you think my entertaining this application,
Mr Mann, might be prejudiced by bias or could be seen by somebody to be biased?

It's possible, Your Honour.	It has crossed my mind.	Shall I continue?

No, I would like to consider that. Anything further to put?	I am just inviting you to remind me of what it is you are suggesting I might know of you or your past that might lead to my being prejudiced against you.

Not beyond that.	Well, you were my superior in the law department and we had some correspondence.
Yes, and did we have a falling out?
Not that I think of.	Not that I can remember.
Well, what I am inviting you to do, Mr Mann - I take what you say as a serious application on your part.	I am quite happy to consider it but I'd need to be reminded of what it is that you think may give rise to an apprehension that I might be biased towards you.

Well, if Your Honour thinks that it doesn't matter, I'm quite prepared to go ahead.
That is a matter for you to tell me whether it matters, to you.

Well, I'm prepared to go ahead with this morning's application if ---

I'm not stopping you pursuing your application to have me disqualified from hearing this matter, although I'd need to be reminded of what it is that you say may give rise to not
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M.R MANN:





HIS HONOUR: MR MANN:






HIS HONOUR:


MR RILEY:














HIS HONOUR: MR RILEY:
 necessarily a direct bias on my part towards you, but an apprehension that I might be biased.

There is an apprehension that you may be biased in view of the fact that the defamation happened when I was an employee and had some dealings with you within the law department.
Yes, yes.

And, as it was a matter which is embarrassing - as the defamation was embarrassing to my situation, in the law department, and would have had been rumoured around, and it may cause Your Honour to have notions about the plaintiff which might be prejudicial.	I have nothing against Your Honour personally.

No, it is a perfectly proper objection to take, Mr Mann. Mr Riley?

Could Your Honour excuse me a minute?	Your Honour, I would ask that Your Honour not disqualify yourself, simply from a costs and convenience point of view.	There's been nc suggestion by Mr Mann that Your Honour has any basis for bias. Your Honour obviously isn't aware of any bias that Your Honour may hold, yourself, and Mr Mann isn't able to point to anything that may suggest that Your Honour is biased - the perception of bias.

I understand that Your Honour has already had Mr Mann before you in other proceedings - - -
I have.
- - - and the objection wasn't taken then and it seems, in my respectful submission, that it's a bit opportunistic to start doing so now when the statement of claim, as we would have it, will be struck out.
Your Honour is not dealing with the















HIS HONOUR:













MR PlANN: HIS HONOUR:

MR ¥..ANN: HIS HONOUR:

MR MANN: HIS HONOUR: MR MANN: HIS HONOUR:
 merits of the matter;	Your Honour is dealing with a purely technical application as to whether or not the statement of claim can stand in accordance with the rules of the court.	You are not asking to decide matters of credit or any matter relating to Mr Mann's credibility; so there are two sides of the argument.	One is that the character of Mr Mann is not in issue at this time and secondly, that there is no perceived bias or no basis for perceived bias shown.

I would ask that Your Honour proceed to hear the matter.

Yes.	Mr Mann, I've heard your objection.	I recall - how long ago it was I don't recall, but you were an employee of the Department of Law when I was secretary of that department.		As I recall it, you were the head of that part of the department that had responsibility for collecting debts on behalf of the Northern Territory of Australia.

I'm not sure whether it was you or not.	I think I recall, in relation to you, an application under the Public Service Act, to carry on a business - - -
That's correct.
	- - whilst maintaining your position with the public service.


That's correct.
My recollection of that is that I granted that application on certain conditions - - -
Conditions, that's right.
which I do not now recall.

Yes.
Which would seem to me, at that time, to be consistent with my
function as Chief Executive Officer of the department.	Now that's the extent of my recollection."


The affidavit goes further than the ground upon which the original application was made, in that reference is made to the fact that when the publication complained of in these proceedings took place, it disclosed that there had been a breach of the conditions which I had imposed as Chief Executive officer.	The particulars of the breach are not referred to in the affidavit but Mr Mann explained to me that it involved his publication of a departmental telephone number as a point of contact for his business.

For the purpose of dealing with this application I accept what Mr Mann says though I have no clear recollection of the events myself, if that be relevant.	The letter he referred to is not in evidence.	Mr Mann says that as a result of these events I may be prejudiced against him.

Mr Mann's affidavit goes on:


"2.	On 8th January 1988 I applied for leave to appeal against Justice Martin's decision, which leave was given on 4th March 1988 - I submit that the appeal engendered further prejudice in him, apparent in his judgment of 3rd March 1988.

	On 12th November 1987 Justice Martin did not apply proper practice or compassion, but declared my writ null and stopped my defamation against The Northern Territory News, then awarding costs to Nationwide News Pty Ltd which had not appeared in the action - I submit that, had Justice Martin
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caused the defendant to appear according to correct court practice - William's Supreme Court Practice page 1167 under 'Wrong name' - or acknowledged the appearance of Nationwide News Pty Ltd in regard to costs and given me leave to amend the writ under Rule 36.01(1) and (4), my defamation claim would have proceeded without need for the expense and
vexation of further writ, against the editor, or of an appeal against Justice Martin's judgment; in addition, the defect in the old Rules regarding name or style was corrected by new Rule 17.10; no· reference was made to proper practice being for the defendant to appear at the commencement and state the allegedly correct name in which he should be sued, which would have saved a great deal of the court's time and of mine.

	On 3rd March 1988 Justice Martin struck out paragraphs 5-42 of my 43 paragraph Statement of Claim which had taken me eight hours to prepare as an unrepresented lay person, and he ignored production of contemporaneous decisions on the effect of the defendant's defective appearance upon the plaintiff and the adversity occasioned to the plaintiff thereby, and also on the question of disqualifying himself from hearing my case on the grounds of likely prejudice against me - I submit that Justice Martin should have properly disqualified himself almost immediately on the

basis of apparent or probable bias against me, but
that he allowed three weeks to lapse before delivering a decision which, in my circumstances of hardship and non-representation, was harsh, oppressive and unjustifiable."


The matter of my earlier decision, and pending appeal or application for leave to appeal, was also raised on 11 February.	At p. 12 of the transcript:

"MR MANN:	Yes.	I have one more point to put
in this matter Your Honour, if Your
Honour is considering proceeding with this, and that is that there is
a possibility - there was no antagonism or	personality meant in my appeal against your decision
relating to this same matter, which was the NT News - substantially the same matter.
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HIS HONOUR: MR MANN:


HIS HONOUR:

l. R !>'..ANN: HIS HONOUR:
l. R !-'..ANN :


HIS HONOUR:
 Yes.

But there is an appeal in, and I feel that that appeal may also influence Your Honour in any decisions he might make towards me.

That's a decision I made in this court?

That's  correct. In another matter?
Well, it's basically the same matter.	It's against the same - NT News.

Yes, well I don't regard that as being - Mr Mann, really I - on nothing you have put to me do I think that a member of the public could reasonably think that I have a bias to you.	I'll deal with this application."



Mr Mann has appeared before me on the following occasions:

	In action No. 638 of 1987 in which he was plaintiff and The Northern Territory News was defendant:



22 October 1987 - when an application to strike out the writ, was adjourned.

12 November 1987 - when an application by the plaintiff, to be given leave to amend the name of the defendant from The Northern Territory News to Northern Territory News Services Ltd,






and other orders, was dismissed and it was made clear by me that the writ was a nullity, there being no proper defendant.	It is from that decision that the appeal is pending.

	In this action:



11 February 1988 when the defendant's application that the Statement of Claim be struck out was heard.

3 March - when my decision on that application was delivered.	I ordered that much of the Statement of Claim be struck out and made consequential orders.

14 April - the subject of these reasons.


Mr Mann has also appeared before me in interlocutory matters, without objection to my hearing the matters in question, is another case in which he is plaintiff alleging defamation, but not against the same defendant.

The plaintiff may well feel aggrieved that I have made orders which were against his interests.	As to one matter referred to above he has exercised the opportunity to
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have my decision reviewed on appeal.	In this matter my decision to strike out much of the Statement of Claim was not the subject of an application for leave to appeal.	The Court file discloses that an amended Statement of Claim has been delivered and a defence has been filed, which event no doubt led to Mr Mann's application to have the matter set down for trial.

I have already drawn attention to the test to be applied in an application relating to the disqualification of a Judge in circumstances such as this.	(See also Livesey v New South Wales Bar Association (1983) 151 CLR 293) -

"	a Judge should not sit to hear a case if in all the circumstances the parties or the public might entertain a reasonable apprehension that he might not bring an impartial and unprejudiced mind to the resolution of the question involved in it."


Their Honours went on to say at p. 294: -

"If a judge at first instance considers that there is any real possibility that his participation in a case might lead to a reasonable apprehension of pre-judgment or bias, he should, of course, refrain from sitting.	On the other hand it would be an abdication of judicial function and an encouragement of procedural abuse for a judge to adopt the approach that he should automatically disqualify himself whenever he was requested by one party so to do on the grounds of a possible appearance of pre-judgment or bias,	"
··········~··------








Ionot understand Mr Mann to be contending that I have pre-judged any issue in the case, and it is the fact that on the latest occasion upon which he sought to have me withdraw I was dealing with an interlocutory application in regard to listing for hearing.

As to the directions which were given to him, whilst I was Chief Executive Officer, there is no evidence that the alleged infringement came to my notice until now. Whether or not there was an infringement may be relevant upon the hearing of this action, but it would seem to be a straight forward question of fact not of itself involving the plaintiff's credit.	It is not suggested that in my former position I came to any view concerning that particular matter nor that I have expressed any views touching upon the plaintiff's credit.	The test to be applied is not satisfied on this ground.

As to the pending appeal against my earlier decision, again in interlocutory proceedings and involving a question of practice and procedure, it would be extraordinary if a Judge, whose decisior, on such a question is subject to an appeal, whether or not it is successful, should be obliged to withdraw from the same or other proceedings involving the appellant.	There is no case which suggests that it might reasonably be suspected by a fair minded person that a Judge might not resolve questions
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before him with a fair and unprejudiced mind by reason of the fact that a previous decision of his has been the subject of appeal by the litigant who seeks to have the Judge disqualify himself.

Mr Mann then complains in paragraph 4 of his affidavit regarding my decision to strike out a substantial part of his Statement of Claim in these proceedings.	No appeal was sought to be instituted and as I have pointed out an amended Statement of Claim has been filed and pleaded to. He further complains about the fact that it took me three weeks to deliver my decision on that matter.	The fact of such a decision, and the time elapsed between argument and the making of it, could not possibly raise the relevant suspicion in a fair minded person.

I will not disqualify myself from hearing the application presently before me.

