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IN THE SUPREME COURT

OF THE NORTHERN TERRITORY OF AUSTRALIA
No. 58 of 1983





BETWEEN:
LUIGI GINO CILLI
Plaintiff

AND:
FRANK BIAGIONNI

Defendant




CORAM:-	RICE J.



REASONS FOR JUDGMENT
(delivered 29 February, 1988)

This is an action for damages for bodily injury resulting from the alleged negligence of the defendant when driving a vehicle, owned by the plaintiff's Company, south along Stuart Highway near Batchelor on 2 December 1979.

The allegations in the Statement of Claim are that the accident occurred about 1-00 a.m. on 2 December when the plaintiff was a front seat passenger in a 1979 Datsun ½Ton





Utility. It is alleged that the defendant lost control of the vehicle and it overturned twice and caught fire causing the plaintiff to suffer severe injuries.

Particulars of negligence alleged are that the defendant drove at a speed excessive in the circumstances, failed to keep a proper lookout and failed to apply his brakes in time or to steer or control the vehicle so as to avoid it overturning.

Allegations of damage, pain and suffering are particularised in the Statement of Claim and the general effect thereof is that the plaintiff sustained multiple burns to his back, left side of the trunk and left arm and leg; that he underwent split skin grafting to his left arm and shoulder when the skin was removed from both thighs; that he underwent a blood transfusion and again had skin grafting to his left arm;	that he underwent further skin grafting to his left shoulder and left arm;	that   he suffered superficial burns to both legs and lost two of his incisor teeth;	that as a result of his burns, the movements of the plaintiff's left shoulder, arm, wrist and hand remain limited and require repeated skin grafts;	and that he experiences pain when walking and has difficulty sleeping.



So far as the plaintiff's allegations of damage, pain and suffering are concerned, it is undeniable that on the medical evidence adduced before me, the plaintiff sustained extensive burns to about 55% of the surface of his body and that he has been left with residual disabilities which are evidenced by bodily scarring, some limitation of movement, pain of an intermittent nature and that accordingly his amenities of life have been curtailed.

On the question of liability, the main contest between the parties was who was the driver of the vehicle at the relevant time.

By his defence, the defendant admits that the vehicle was being driven south along Stuart Highway near Batchelor at the relevant time and also admits that the vehicle rolled over and caught fire, but in all other respects denies the plaintiff's allegations and says that at the relevant time the plaintiff was the driver of the vehicle.

Overall, the evidence given by each of the parties lacked credibility and reliability and smacked of contradictions of such a serious nature as to render it unreliable in the extreme.



On the evidence of Constable Lofkin who interviewed the plaintiff at the Darwin Hospital (then situated at the end of Smith Street, Darwin) at 4.26 p.m. on 2 January 1980 the plaintiff admitted that he was driving.	Although Constable Lofkin may have mistakenly asked the plaintiff about a traffic accident in which the plaintiff was involved on 12 December 1979, (by which date the plaintiff was in hospital suffering from burns he sustained in an accident on
2 December 1979,) I find that the following conversation took place between them when, despite the plaintiff's then condition, he answered Constable Lofkin's questions with a full realization of their import.	I accept Lofkin's evidence that he probably put the correct date of 2 December 1979 to the plaintiff but even if	he did not, there was sufficient comprehension on the part of the plaintiff to realize that he was being asked about the relevant accident which caused his injuries and was not misled in any way.

In particular, I find that Lofkin said to the plaintiff, "Luigi, I am Constable Lofkin of the Northern Territory police.	I want to talk to you about the traffic accident you were in on 2nd December 1979.		How are you feeling now?"	The plaintiff said, "So so."		Lofkin said, "Luigi, do you feel up to talking to me?"	He said, "Yes." Lofkin said, "You don't have to talk to me if you don't want


to.	Also, you don't have to answer any of my questions if you don't want to, but if you do say anything, I will write it down and it may be given in evidence in court.	You understand?"		The plaintiff said, "Yes, that's okay." Lofkin said, "What happened that night?"	The plaintiff said, "I saw a kangaroo on the road, braked and skidded." Lofkin said, "Who was driving?"	The plaintiff said, "I was driving."	Lofkin said, "Okay, Luigi, I'll leave you now but you may have to come to court for driving disqualified."
The plaintiff said, "I know this." terminated.
 The interview was then


Although objection was taken by counsel for the plaintiff to this conversation on the ground that at the relevant time the plaintiff was still under the influence of heavy medication, I find that the plaintiff was aware of the full purpose of the questioning and that Constable Lofkin had obtained the consent of the nursing sister in charge of the ward at the relevant time.	Moreover, the interview took place one month after the accident and although the plaintiff was still undergoing treatment, the interview was short and to the point and the general tenor of it, by necessary implication, indicates that on the balance of probabilities the plaintiff realised the full import of it since, at the relevant time, he was in fact disqualified



from driving a motor vehicle.	Added suppport for this finding is the evidence of the surgeon, Mr. Bromwich, who testified that the drugs would not have affected his answers to questions on 2 January after about 1-00 or 2-00 in the afternoon.

During the course of the trial the conversation was admitted de bene esse.	I reserved the question of its admissibility and I now rule that the conversation is admissible against the plaintiff and that there is no reason why, in the exercise of my discretion, I should disallow it.

It is not without significance that the plaintiff volunteered the statement that he saw "a kangaroo on the road, braked and skidded", and that when asked the question "Who was driving?" he answered, "I was driving."	The significance, of the plaintiff seeing a kangaroo when he was driving, becomes apparent upon an examination of the evidence of Mr. D'Ilessandro on whom the defendant, Frank Biagionni, said he called just before daybreak on Sunday morning, 2 December 1979.	According to D'Ilessandro, the defendant said, "We had an accident, rolled over or something like that."	The defendant said, "Where is Gino?" (the plaintiff).	D'Ilessandro said, "Gino is with you." The defendant said, "I couldn't move him, we had an accident



and I couldn't move him much and I went for help •.. I go back and Gino wasn't there."	D'Ilessandro said that the defendant was shaking like mad and nervous.	He was trembling.		He had a bit of blood just above the right eyebrow and a few scratches on one of his arms.	After D'Ilessandro made a cup of coffee, the defendant said, "If Gino is not there, he must have went - somebody take him somewhere, he went himself somewhere.	I don't know.•	The defendant said, "I went back and I couldn't find Gino." Afterwards the defendant told D'Ilessandro, "The car is burnt."	After trying to calm the defendant down, D'Ilessandro said that he telephoned his girl friend and ascertained that the plaintiff had been admitted to hospital.		According to D'Ilessandro the defendant did not say when the car had burnt.

Under cross-examination, D'Ilessandro asserted that the first time he was called upon to recall the events of 2 December 1979 was just before the trial.	I accept D'Ilessandro's evidence of the defendant's conversation with him and, in particular, that apart from saying that an accident had occurred involving a roll-over, the defendant did not tell D'Ilessandro any more about the circumstances of the accident.	More especially, I find that the defendant said nothing to D'Ilessandro about a kangaroo or when the fire in the vehicle occurred.



I find that D'Ilessandro visited the plaintiff in hospital throughout the whole of the time he was there on a daily basis, and that at no time did D'Ilessandro tell the plaintiff anything that the defendant had told him about the accident.

On these findings, therefore, the reference to a kangaroo on the part of the plaintiff, coupled with the admission that he was driving at the relevant time, takes on added significance in the light of the evidence which I accept that at no time during the plaintiff's stay in hospital did the defendant actually visit him despite a number of attempts on his part.

A different version of the accident, however, is revealed by a statutory declaration signed by the defendant and dated 6 August 1980 (Exhibit Dl) which, so far as is material, is as follows:-

"I, FRANK BIAGIONNI, of Darwin
Truck driver,
do solemnly and sincerely declare
	I was the driver of a 1979 Datsun Half Ton Utility, registered number 181-457 on the evening of the 1st of December and on the morning of the 2nd of December.


	The accident occured when a large kangaroo jumped in from of me and I swerved of the Bitumen in order to avoid it. (sic.)




	I was unable to control the vehicle and it rolled over several times ending up on its top.


	I scrambled out and shortly after the vehicle caught fire.	Mr. Gino Cilli, a passenger in the vehicle at the time, was caught in his seat belt and was burnt before being able to struggle free.


	I confirm I am the holder of a Western Australian drivers licence number 0278973 and that my professional occupation is that of driver."



That statutory declaration, however, must be viewed in the light of the evidence of Mr. Waters, counsel for the plaintiff, who not only took the unusual step of calling the defendant as part of the plaintiff's case but testified himself.	The effect of Mr. Waters' evidence was that in about April 1980 he was instructed by the plaintiff to appear for him in proceedings in the Darwin Court of Summary Jurisdiction on 9 June 1980	concerning the accident in
which the plaintiff was involved in December the previous year.	Mr. Waters testified that the case did not extend
beyond the leading of prosecution evidence.	The plaintiff
was being prosecuted for driving whilst disqualified.	In evidence, Mr. Waters said that he arranged for the plaintiff to bring the defendant, Mr. Biagionni, into Court to give evidence, that he did not proof Mr. Biagionni because of the
invidious position he may have found himself in subsequently in the event that the common law claim proceeded.	Mr.



Waters said that he subsequently sought to recover for the plaintiff insurance for the material damage to the Datsun utility which was owned by his company, City Contractors Hiring Pty. Limited.	He said that he contacted the insurers who informed him that they had not obtained a statement from Mr. Biagionni, the (alleged) driver, and that they would not process the plaintiff's claim for insurance until such time as they had a statutory declaration attesting to what had occurred on the night in question.
Accordingly, Mr. Waters said that he prepared a statement in the form of the statutory declaration to which I have referred, and he did so "from information supplied to him solely by Mr. Cilli."	He then wrote to the plaintiff by letter dated 17 July 1980 (Exhibit P.6) in the following
terms:-


"I enclose herewith a form of Statutory Declaration which has to be signed by Frank Biagionni.	I have left out his Western Australian address as I understand from you that he is now living in the Northern Territory.

Please have him fill in the address and also details of his licence and read over the Statutory Declaration and satisfy himself that this is correct.
Please then take him to a Justice of the Peace or a Commissioner for Oaths (any policeman will serve as a Commissioner for Oaths) and have Mr. Biagionni execute this declaration and return it to us as early as possible•.
Apparently, the Insurance Company has told us that they wrote to Mr. Biagionni in April asking him to fill out a Statutory Declaration confirming these details and that it has not been done.	As soon as we have these



details, we can lodge it with the Insurance Company and presumably the claim will be processed."


Mr. Waters testified that the New Zealand Insurance Company, who were the comprehensive insurers of the Datsun utility, subsequently met the total loss claimed, as submitted.
Mr. Waters concluded his testimony by saying that he did not obtain the information which formed the contents of that statutory declaration from the defendant but from the plaintiff and stressed that he did not discuss the matter with the defendant, either before the preparation of that statutory declaration or indeed at any time after it until shortly before calling the defendant as a witness for the plaintiff.

Up until that time, therefore, the only reference to a kangaroo had emanated from the plaintiff alone.

I find that the plaintiff, at the time of making a claim under his comprehensive policy with the New Zealand Insurance Company, had a motive for representing that someone other than himself was the driver of the vehicle since otherwise he would have no right to seek indemnity under the policy because, on the occasion of the accident, he was disqualified from driving.	I find, on the balance of probabilities, that on an occasion in about May 1980 when



the plaintiff met the defendant in Perth, the plaintiff concocted the story that the defendant was the driver of the vehicle at the relevant time and that a kangaroo caused him to swerve off the bitumen, causing him to lose control of the vehicle and that the defendant would say that the plaintiff was a passenger in the vehicle at the time.	I find that the plaintiff, when instructing Mr. Waters to conduct his defence of the traffic prosecution, asserted that the defendant was the driver and either then or before he made his claim on the insurer, instructed Mr. Waters of the added circumstances contained in paragraphs 3 and 4 of the statutory declaration, without ever having discussed the details of them with the defendant.

When tested under cross-examination as to the reliance that could be placed upon the contents of the statutory declaration, the defendant's testimony was unreliable in the extreme.	He denied vehemently that the vehicle ended up on its top or that it rolled over and disclaimed any knowledge of the vehicle catching fire while he was still there.	Moreover, far from accepting that the plaintiff was caught in his seat belt, he asserted that he
undid the plaintiff's seat belt and left him sitting in the
passenger side while he went for help.	On Mr. Waters' evidence, the only person who had knowledge of the events as



deposed to in the statutory declaration was the plaintiff himself who obviously must have been caught in his seat belt and burnt before being able to struggle free.	After a close scrutiny of the evidence of all the witnesses, I find that when the vehicle came to rest the plaintiff was upside down and caught in his seat belt in the driver's position of the vehicle and was burnt before being able to struggle free.	The plaintiff's knowledge of the fact the vehicle had rolled over several times ending up on its top (supported as it is by independent witnesses yet denied by the defendant) leads to the inevitable conclusion that the plaintiff had accurate recall of those events and I so find.

In evidence-in-chief the plaintiff said that the defendant had never seen him in hospital and that the first time he had seen him since the accident was an occasion in Perth which he estimated was some eight or nine months after the accident.	The plaintiff was asked:	"Well, did he tell you what had happened?" •.. "Yes, he said to me he saw the kangaroo was - didn't hit the kangaroo and tried to get, you know, and he rolled over."

The plaintiff was further asked: "Did he say anything else, what happened then?"	"Well, he told me he said, 'I've been running away to go and get somebody and



when I come back over there I get more frightened.	It was burned, the car, and you wasn't over there.'	He said he'd been have a look for me in the grass and everything and never seen anything, that's all."	A little later on the plaintiff was asked: "But he told you when he was in Perth how you came to get your burns?" .•. "Well, the car burned."
"Is that all he said?" out', you know, that's it.
 "Yes, well, 'The car is burned Frank was taking me out first
and he said, 'I'll put you on a rug on the edges,' you know, of the road, and he went away, you know, to go and have a look if there's somebody in another car to come and pick me up because I was cut and blood everywhere."	He was later asked:	"But did he tell you that you had blood everywhere?"
... "No, well, he saw the blood -he told me because he said when the car rolled over he was then out, you know, and he come to help me with the seat belt.	I was in the seat belt;	take me out from the car and put me in the road.	He is going to ask for help.	When he come back, that is what he said, he said the car is all blow up."

This version of events is far different from that contained in paragraph 4 of the defendant's statutory declaration, the admitted author of which was the plaintiff himself.	If, as claimed by the plaintiff, he had no recollection of the accident, how was it that, without



anyone telling him, he could give a brief account of how the accident occurred to Constable Lofkin on 2 January 1980?
The plaintiff was asked in examination-in-chief whether he remembered ever telling_any police officer that he was driving the car that evening and he admitted that he did remember;	but then denied on oath that he had been driving that evening.	When asked by his counsel about Interrogatory No. 21 which says:	"Describe where all the persons travelling in the vehicle were seated during the whole of the journey and describe any changes that occurred", the plaintiff claimed that his answer, namely, "During the journey from Darwin to Noonamah, I was the driver and the defendant was in the front passenger seat," was not the truth and he explained his answer by attributing a misunderstanding on the part of his solicitors.	The plaintiff asserted that he had never driven any vehicle that day at all but indicated that sometimes he did drive in the bush.	I do not accept the plaintiff's evidence about any misunderstanding on the part of his solicitors, especially on such a vital question, and I find that he in fact drove the vehicle during the journey from Darwin to Noonarnah, and that the defendant was the front seat passenger.

Under cross-examination the plaintiff claimed that the only time he and the defendant ever discussed the



accident was on the occasion in Perth to which I have already referred.	Under further cross-examination, the plaintiff claimed that some three or four weeks after he left hospital he inspected the remains of his utility which, according to him, was still on the side of the Stuart Highway, and that it was upside down.	The falsity of this evidence following a good deal of parrying on the part of the plaintiff with the cross-examiner, is amply demonstrated by the fact that the vehicle was removed to Adelaide River on 7 December 1979 by James Nicholls, whose evidence I accept.	This indicates, in my mind, that the plaintiff was prepared to make wild assertions irrespective of the truth.

The plaintiff's general account of the accident, as given in the course of his evidence-in-chief, was that both he and the defendant left the Noonamah Hotel at about half past ten p.m. with the defendant driving and the plaintiff occupying the passenger seat.	The plaintiff claimed that he put on his seat belt and dropped off to sleep.	After proceeding a short distance he awoke and exclaimed, "Watch, watch, watch, because I seen he was going up and down, you know, in the road, and then roll over."	He claimed that from then onwards he could remember nothing until a couple of weeks later when he found himself in hospital.





Dealing now with the defendant, I am of the view that he is not worthy of credit;	and I go so far as to say that in my opinion he has colluded with the plaintiff to admit that he was the driver of the vehicle at the time of the accident.		The defendant was a reluctant witness.	He was under subpoena to attend the trial but did not do so initially.	It was established on the evidence that his attendance was eventually secured on the undertaking of the plaintiff to attend to the payment of his expenses which, on his own admission, amounted to about $300 a day.

The defendant asserted throughout his evidence that the vehicle came to rest on its wheels on an inclination of between 30° and 35° on the surface of a storm drain which abutted the roadway.	This assertion that the vehicle was not on its roof, of itself, destroys the defendant's account that he undid the plaintiff's seat belt and left him lolling in the passenger seat while he sought help.	The defendant's further assertion that the accident happened because of bad visibility due to heavy rain which continued throughout his presence at the scene, and on his return to it, (a fact which was in direct conflict with a large body of independent evidence,) also throws open the question of whether the defendant was even in the vehicle at the relevant time.	His evidence that he lifted the bonnet



following his inability to start the vehicle, and examined the battery leads, and other aspects of the mechanical apparatus required to start the vehicle are also thrown into question, especially as I find it is established beyond doubt that the vehicle came to rest upside down and on its hood.

The defendant resiled from the statements contained in both paragraphs 3 and 4 of the statutory declaration which he finally, but reluctantly, admitted he had signed.

The contradictions between the defendant's sworn evidence and that contained in his statement to the insurance assessors, Exhibit DZ, and dated 5 July 1984, give rise to a finding on my part that his credibility is worthless.

With these preliminary observations, it is necessary to turn to the defendant's evidence.	The defendant said that he fir§t met the plaintiff in 1960 or thereabouts and that he had been especially friendly with his brother, the late Pasquale Cilli.	He said, in effect, that he knew that the plaintiff had been disqualified from driving and that on occasions he, the defendant, would drive him around.	He said that the plaintiff had prevailed upon



him to accompany him to Tortilla Flats to help him transport some goods back from there to Darwin.	The defendant told the plaintiff that he was anxious to return to Perth to fulfil a wheat carting contract which he had been carrying out for the last fourteen years or so.		The defendant said that after agreeing to help the plaintiff, the two of them left Darwin in the plaintiff's Datsun utility and that the defendant did the driving.	I pause to mention that this is inconsistent with the plaintiff's answers to interrogatories and I have already found that the plaintiff was the driver. According to the defendant, after reaching Noonamah, the plaintiff bought provisions there and indicated that on the following morning they would return to Darwin in the larger vehicle.	While at Noonamah, the defendant said that the plaintiff met a friend and engaged in drinking beer with him.	The defendant said that after having a meal at Noonamah the plaintiff continued drinking while the defendant waited in the utility.		According to the defendant, the plaintiff asked him to take the vehicle and go down to Adelaide River.	He said that the plaintiff was drunk, that he put him in the utility and put his seat belt on because he was unable to walk.			The defendant started to drive the vehicle and encountered very heavy rain of such density that it was like a fog.	He claimed that he could not see properly and that a kangaroo jumped in front of him,
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whereupon he put the brakes on.	He said that because he was used to driving a big truck, he put the brakes on too savagely and the vehicle spun around "two way" whereupon he lost control and went across into the bush.	When asked whether he had hit something - of a tree - he replied, "Yes."	He claimed that he lost his memory and did not remember exactly what he had hit because it was so dark and that it was raining so heavily that he could not see anything.		He said that he finished up some 20 or 30 metres from the road.	He said that when the vehicle stopped, he got outside of the vehicle and although he could not see very clearly, he noticed that it was "squashed in the front".		He claimed that he got back into the car and tried to start it but that it was "completely dead".	It was then that he indicated that when the vehicle came to a halt it sat on a little bank at an angle of about 35°.	He claimed that he was scratched from the centre of his temple across his right eye and an area in the crook of his right elbow.
The defendant claimed that he then looked at the plaintiff who was still inside with his seat belt on.	He said that he took the seat belt off and tried to make the plaintiff stand up, whereupon the plaintiff said, "Leave me alone". He said that at the time he took the seat belt off, the plaintiff "lay there with the head at the corner of the vehicle" and then indicated that the plaintiff was leaning



to his left hand side with his head lolling over onto his left shoulder.	The defendant claimed to have noticed that the plaintiff had a bit of blood on his mouth.	The defendant claimed that he then said to the defendant, "Gino, stand up" whereupon the plaintiff said, "Go away;	leave me alone."	The defendant claims that he then let the plaintiff sleep.		He claimed that the plaintiff then said to him, "I be okay", after which the defendant left him alone.

The defendant said that he then walked down the road and sat down and waited for the approach of a passing car.	He said that one passed him but did not stop due, according to the defendant, to the driver not seeing him because of heavy rain.

The defendant claimed that a second car did stop.
It was occupied by Aboriginal people.	The defendant claimed that he told the driver that he could not move his vehicle and that there was a man still inside it.		He claimed that the driver replied, "Let him sleep.	Only thing I can do is to take you back to Darwin, you get another vehicle and bring him down.11
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I pause to make the observation that I find it strange that if the defendant's account were true, he did not seek the aid of the Aboriginal driver to help him pick up the plaintiff to take him back to Darwin in the circumstances, namely, that the plaintiff was bleeding on the mouth and that it was raining heavily.

According to the defendant, however, he returned with the Aborigine and his companions to McKinnon Road where the plaintiff had his Darwin camp, picked up someone or other and drove an International utility back to the scene. On the known facts, this involved a return journey of about
76 miles.


The defendant claimed that when he returned to the scene the plaintiff was no longer there and that the car was on fire.	In fact, the defendant says that the car was then completely burnt although still burning.	The defendant said that he looked all around for the plaintiff but could not find him.	He said that the vehicle was in exactly the same position upon his return.	No mention was made by the defendant in examination-in-chief of who accompanied him on
that occasion.
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The defendant claimed that he then returned to Darwin and called on his friend, Mr. D'Ilessandro.	He then claimed that he was worried about many things.	He said that he was worried because in one way he had smashed the plaintiff's vehicle and he, the defendant, was the driver, and that made him very depressed because it was his first accident and, as well, because when he saw the car burning he realized that he had left the plaintiff inside.	While this assertion at first sight may tend to lend credence to the defendant's story, according to him he had undone the plaintiff's seat belt and there was no fire in the vehicle at the time he had left him.

According to the defendant, when he called to see Mr. D'Ilessandro, he was still in bed.	The defendant claims that he then asked Mr. D'Ilessandro for help and described what had happened without particularising.	He   said that after reassurances from Mr. D'Ilessandro and a phone call, it was ascertained that the plaintiff was in hospital.	The defendant asserted in examination-in-chief that before the telephone call to the hospital, he knew nothing about what had happened to the plaintiff.	He said that after being told that he would not be able to see the plaintiff in hospital, he then went back to the scene in the International utility and searched for the tools which had



been in the vehicle at the time of the accident but could find nothing.	By this time it was daylight.

Surprisingly enough, the defendant claimed that on this occasion the utility had changed its position by a couple of yards and was then on a flatter plane than it had been previously when it had been inclined at an angle of about 35° on the bank.	He claimed that it was badly burnt and not usable.	But of a special significance he maintained that it was sitting on its four wheels and that all the tyres were burnt down except for one which was the left hand rear tyre.

While the defendant did not consider that the vehicle had rolled over at all but had only spun around, he agreed that the vehicle pointed towards Adelaide River (that is, in a southerly direction).	He claimed that there were no marks left on the bitumen although he conceded that if you looked carefully you could see them.	He reasserted that it was raining heavily at the time the accident occurred and that there had been heavy rain all night until about 6 o'clock in the morning.

He admitted to the plaintiff's counsel in examination-in-chief that at the time he first saw the



kangaroo he was driving probably 50 miles an hour and that it was "a little bit too much for the night, you know, too wet", added to which, he was asked this question:	"And you told us that you felt that one of the reasons for it happening is that you hit the brakes too. hard?" ... "Yes, hit the brakes too hard."

The defendant claimed that he made a further attempt to see the plaintiff in hospital but was refused admission;	and I find that he did not visit the plaintiff in the Darwin Hospital at any stage during the plaintiff's stay there.

The defendant claimed that he was spoken to by police officers who visited him at	the plaintiff's premises at McKinnon Road the following morning.	He was unable to describe those officers but claimed that they said to him, "You Frank Biagionni?" and he replied, "Yes."	They said, "Do you know Gino who been driving a vehicle yesterday?" and the defendant said, "No."	They said, "Yes, Gino drive the vehicle down to Adelaide River and have accident."	The defendant claims that he said, "No, that is wrong because I been driving."



I reject this evidence out of hand as I simply do not believe the defendant on this point.	Moreover, I regard the defendant's version of this happening as being a complete concoction since otherwise, I am sure, that a record would have been made of this conversation and evidence of it adduced before me.

The defendant said that he saw the plaintiff some time in May in Perth and told him what had happened in the accident and that, in effect, the version he gave in evidence accorded with what he then told the plaintiff.
The defendant said that he attended Court some time in June and waited outside during the proceedings taken against the plaintiff on that occasion relating to the allegation that he drove while disqualified and that he was not called upon to give evidence.

The plaintiff's counsel then presented the defendant with the statutory declaration, Exhibit Dl, and took him through it.	He disagreed with the statement in paragraph 3 that the vehicle rolled over.		He positively disclaimed the account of the accident contained in paragraph 4 and maintained his assertion given in evidence that he undid the plaintiff's seat belt.	He also disclaimed the statement in paragraph 4 to the effect that
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the plaintiff was caught in his seat belt and was burnt before being able to struggle free.	He claimed that nothing like that happened.

The defendant denied that the plaintiff had ever come to him and asked him to say something different from the truth about what had occurred.

Finally, in examination-in-chief the defendant explained that in response to a call from the plaintiff he had eventually agreed to come to Darwin on the basis that he would be indemnified by him for his net loss of operating expenses at the rate of $300 a day.

Under cross-examination the defendant at first claimed that he did not strike a kangaroo at all but later admitted that he told an insurance assessor, who interviewed him in about July 1984, that the vehicle did strike a kangaroo, and acknowledged in evidence that that was true.
Shortly afterwards, however, he claimed that he did not strike a kangaroo "or probably I hit a little bit".	He admitted that the first time he had told anybody (including the plaintiff) about a kangaroo was when he spoke to the plaintiff in Perth in May 1980.



The defendant claimed that after putting his foot on the brakes the vehicle spun around while it was still on the road.	He was then asked these questions:

"But it first go a little bit off one side of the road and then the other, or straight off one side?
Straight one side.
And was that to your right hand side or to your left?
•.• To my right hand side.
And at that time you were travelling south?
I travelling to Adelaide River.
From Noonamah?
••. To Adelaide River.
Heading south?
Yes, south.

And the vehicle then went through the bush Yes.
And it bounced around?
Yes, bounced around.
But it didn't roll over?
No, it didn't roll over.


What is the next thing you do afterwards?
The first thing I do afterwards then, I stop the car.	The first thing I do, I check Gino.	I take off his safety belt.	I am move him to see if he had any broken legs or anything like that.	Gino told me to go away, leave him alone.
How did you stop the car?
The car really stopped himself.

Which direction was the vehicle pointing in? west, south, north?
.•. South towards Adelaide River."
 East,



When it was put to the defendant that the plaintiff said, "Watch, watch, watch" while the accident was happening, the defendant said that the plaintiff did not say that.

The defendant said that he did not take the plaintiff away from the car but left him in iti	and that he subsequently told the plaintiff that he had led him away from the car.

The defendant put the time of the accident at around 11-30 p.m. and said that it was still raining very heavily.

When further questioned about times, he said that he had left the hotel at about 11 o'clock and by the time he had waited for someone to come along he thought that that was more than about l½ hours later.	The round trip to McKinnon Road and back to the scene took a good 2 hours or more and he agreed that he was back at the scene again about 3-30 a.m.	By the time he returned to Darwin again it was getting light and he fixed the time at around 6-00 a.m.	On the defendant's own estimate, therefore, he noticed for the first time that the vehicle was on fire at about 3-30 a.m.
He claimed that it was still raining then.	He maintained



that at that stage the vehicle was still on its wheels, still on the slope and was not upside down.	He said that the vehicle was still in the same place where he had left it.	No further mention was made by the defendant of anyone being with him on that occasion and he was not
cross-examined on the point.	He admitted that he panicked and then rushed back to Darwin to find his friend, Leo D'Ilessandro.	When the statutory declaration, Dl, was put to the defendant and he was asked in effect whether he signed it because he wanted to help the plaintiff, he denied doing so for that purpose and gave the fatuous reply, "Actually in this case if you consider it properly, it help
more the insurance than Gino. this one, it never help Gino."
 You take real consideration,


When it was put to the defendant that from the marks on the road, the direction of travel was clearly from south to north, the defendant gave a response which, to my mind, is of particular significance.	It is this:

"And the police officer is going to say that from the marks on the road, the direction of travel was clearly from south to north, towards Darwin?
.•• Yes - not to Darwin.
That's what he is going to say he saw?
Well, might be wrong because the car is still in the same position.	A couple of day after when I went
to Perth the car is still pointing against Adelaide River, and if the police - he got the wrong direction, might be come from the wrong direction.



Well, you say that the car was pointing towards Adelaide River?
... Yes."


The significant point about the defendant's observation of the vehicle pointing south (about which there is no dispute) is that the defendant obviously saw the vehicle on the day he left for Perth, it had already been moved further west from where it had caught on fire and was then resting on what wheels remained and was still pointing southwards.	The added significance is that the defendant,
having seen the vehicle in daylight in that position, has
undoubtedly based his story around it, including the assertion that the vehicle was still on a straight section of the road and that it left the road on the right hand side of it, had simply spun around as opposed to overturning, and came to rest upright on its four wheels, pointing south.

Added support for this view is revealed by a later question and answer:-

"and they're also going to give evidence that the vehicle was upside down?
The vehicle was not upside down.	The day after
when I come back it is on the straight position."


Nevertheless, the defendant remained undaunted as revealed by the following question and answer:-



"I'm calling the majority (of four) anyway - and they're going to say that about midnight they saw fire and they looked and it was a vehicle upside down?
•.• How can a vehicle turn over itself after that fire?"


The defendant later maintained that he refused to accept that the vehicle was upside down and that it did not matter how upset he was or how confused he was.	He maintained that the vehicle was not upside down.		He said that all the doors and windows of the vehicle were shut.

When the defendant's statement to the insurance assessor (Exhibit D2) was put to him, he acknowledged his signature and that of his daughter, Lorenna Biagionni, on it, but maintained that he had never signed a printed document but only one in writing.	At first, he said he could not remember saying that the plaintiff had a companion with him on the way from Darwin to the hotel, (at Noonamah) but later denied he had told him this.	He denied that he had said that the vehicle rolled on to its driver's side.
He denied that he said that he had managed to push the utility back on to its wheels.		(He said in evidence that he had tried but could not.)	He denied that he had said that there was a risk of bogging the four wheel drive vehicle down.	As to the statement, "The husband told me about 4-00 p.m. on the Sunday, which was the first time I knew of it" (that is, that the plaintiff was in hospital and
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badly burned), the defendant said he could not	remember telling the assessor that.	This is in contrast with the plaintiff's sworn evidence and that of Mr. D'Ilessandro. Mr. D'Ilessandro was not called on to testify at the trial until shortly before it commenced.	I am unable satisfactorily to make a positive finding on this issue but the contradiction as to time reamins, as far as the defendant is concerned.

When it was put to the defendant specifically in cross-examination that he never saw the vehicle upside down, he asserted, "Never saw it upside down."

Although the negative was never put to the defendant by the cross-examiner, the following exchange took place:-

•ram asking you whether it is true that you were driving that vehicle?
.•• Yes, when the accident occurred.

Yes?
Yes.
You say you were driving?
Yes.
And you swear that is true?
Yes, I swear it."



The defence called Constable Lofkin and I have dealt with his evidence so far as his interview with the plaintiff is concerned.	One additional point which emerges from his evidence is that he received a report from Police Communications at 1-23 a.m. following a call to the police by Mrs. Hansen from Coolalinga Caravan Park that the plaintiff was being transported from there into hospital;
so that fixes the time within a few minutes of when the Hansens reached the caravan park.

Overall, I accept the evidence of Lindsay John Hansen, a transport driver, who at the relevant time was living at Coolalinga Caravan Park at the 18Mile just outside of Darwin.		On the night of 1 December 1979 he was driving a fully loaded Mack Truck towards Darwin from Dorisvale Station.	He had three other people with him, namely, his wife, Mr. Warren Hill and his wife, Norma Hill.	He said that shortly after he had passed the Batchelor turn-off on the Stuart Highway he saw a fire on the side of the road.
He said that the weather was dry.	There was no rain and it was pretty windy.	His wife drew his attention to a man in the middle of the road.	He pulled up and reversed a considerable distance to where the man was standing.	He was very badly burned over his back and the back of his legs
and arms and skin was hanging off his arms.	He was taken

on board and comforted as best as he could be.



Mr. Hansen said that the fire was on the left hand side (that is, the western side) of the road and about 25 feet from the left hand bitumen surface.	He identified the source of the fire as a vehicle which was upside down and burning very badly.	He said, "You could see the wheels in the air.	It looked like a utility and just the wheels were up in the air."		I accept this evidence with minor reservations.	In the light of subsequent cross-examination of him, I am doubtful whether Mr. Hansen actually went over to the vehicle and looked inside it, as he said he did, since that conflicted with his statement to the police given shortly after the accident in which he said that he did not go over to the vehicle.		Nevertheless in all other respects I accept his evidence.	He said that they first of  all went to the caravan park where they were staying and then transferred the plaintiff to another vehicle and took him to hospital.		He estimated that from the time he had stopped at the scene until reaching the hospital, l½ hours had elapsed.	Accepting, as I do, that the patient was admitted to the hospital at about 1-30 a.m., this would place Hansen's time of arrival at the scene at about midnight
although he thought it was around about 11 p.m. when they arrived at the scene.	I think it more probable than not that his time of arrival there was about midnight.	He said
that he saw the vehicle the very next day when he noticed that it was a Datsun Utility and it was still upside down.



Mrs. Hansen also gave evidence.	She was a teacher by occupation and I was impressed by her general demeanour, and with one minor exception, I accept her evidence.	She said that she saw a man walking from the left hand side of the road towards the middle of the road and he was waving his arms.	The truck in which she was a passenger was unable to stop immediately but, having done so, reversed to where the man was standing.	She estimated the time as being late evening towards midnight.	She saw a fire on the left hand side of the roadway and said that the whole car
was alight.	It appeared that the car was a burning

inferno.	It was facing south.	It was on its hood and its

wheels were up in the air and it was burning.	In response to her questioning of the	plaintiff as to whether there was anyone else there, the plaintiff shook his head and said, "No, there's no-one there.		There isn't anyone there."
She said that the heat from the vehicle was quite intense.

Although she said that she went over as close as she could to have a look at the vehicle, I think she, like her husband, may have been mistaken about this.

Upon arrival at the Coolalinga Caravan Park she said her husband and Mr. Hill took the plaintiff over to a station waggon whereupon she telephoned the police and hospital and alerted them to prepare for a bad burn case.









She said that the weather that night was fine and quite windy at the scene.	She said that there had been no rain that night and that the road surface was dry.	Although cross-examined as to inconsistencies in her husband's statement to police and her evidence before me, she maintained that she had spoken to the plaintiff and that he
had said there was nobody inside the vehicle.	I accept her account of the conversation between herself and the plaintiff.

The next witness for the defence was Edmond Charles Bradshaw who worked as a motor mechanic for the Adelaide River Auto Port, the proprietor of which was Mr. Jim Nicholls.	He said that on the morning of Monday, 2 December 1979 he was on his way to work at about twenty to eight in the morning.	I think he was in error as to the date because Monday was 3 December.	I accept his evidence on that basis, namely, that on 3 December 1979 while on his way from the 36Mile, Stuart Highway, to work, he noticed a partially burnt out utility on his right hand side, that is, the western side, of the road.	He described it as a little green Datsun with a stripe down the side of it.

On the following Friday, as he was going home, he noticed Jim Nicholls lifting the vehicle on a tow truck in
'







the course of which the roof of the vehicle or the turret, as he called it, buckled in an upwards direction.

He said that on the first occasion that he saw the vehicle on the Monday morning, he noticed skid marks on the road.	He said, "The skid marks started on the southern side, went across coming north, went across the road onto the right hand side onto the edge of the bitumen, across the bitumen, back onto the right side of the road, the right side of the vehicle's road, off the bitumen and over into the table drain."	I accept his evidence on this point.
As well, I accept the inference he drew from these observations, namely, that the vehicle was travelling from the direction of Adelaide River to Darwin.		He, in fact, marked on a rough diagram (Exhibit D.6) the letter "G" where he said he noticed some gouge marks which were left on the highway.	From the sketch, these marks appear to be off the bitumen itself and on the western side of the highway.	I observe that the sketch itself is very basic and allowance must be made for that, but he did say that the gouge marks that he had observed were in the dirt.	I allow for the inaccuracies of the sketch, but I conclude that his oral evidence is that the skid marks commenced on the eastern side of the roadway for about 200 metres.	He was unable to recall in which direction the vehicle was pointing or how it
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was situated on the ground.			Nevertheless, I accept that on the following Friday morning he assisted Mr. Nicholls lift the vehicle onto a truck and that there were two wheels missing from the vehicle.	On the Monday morning when he first saw the vehicle he said it was about 15 to 25 feet from the side of the road.		He said that possibly on the Wednesday after he had first seen it, he noticed that the vehicle had been moved up against the fence of the Manton Water Reserve and it was then sitting on its wheels.

Evidence was then given by James Nicholls that on 7 December 1979 (that was a Friday) he rescued the vehicle.
He noticed the cabin was pushed down and that two wheels
were missing from the vehicle.	He said that the condition of the cabin was consistent with a vehicle that had been rolled over.	He explained that in the course of hoisting the vehicle with a hydraulic crane to lift it onto the back of his truck, the cabin changed position as is now revealed
in photograph Exhibit D3. reservation.
 I accept his evidence without

The other passenger in Hansen's vehicle, namely, Warren Douglas Hill, was also called for the defence.	He said that he was asleep at the time of the interception of the plaintiff but awoke to see the plaintiff who was obviously



burnt.	He said that he saw a burning wreck of a car about

10 metres off the highway.	He too said that the weather was fine and the road surface was dry and that the vehicle was on the left hand side, that is, the western side of the road.	He said he saw the wheels of the vehicle in the air. He confirmed that both Mr. and Mrs. Hansen were asking the injured person whether there was anyone else outside and noticed that the plaintiff was shaking his head.	He confirmed that the plaintiff, upon arrival at the Coolalinga Caravan Park, was transferred into his vehicle and was taken to hospital.		He said all he could remember of the wreck was that it was on fire and that he just saw the wheels up in the air.	There was no  cross-examination  of  this witness.		I accept his evidence.

Defence counsel then tendered interrogatories and answers 1, 2, 3, 4, 10, 11, 12, 13, 21, 22, 24, 26 and 39.

In answer to Interrogatories 1 and 2 the plaintiff said that he did not know exactly where the accident occurred as he was dozing at the time but that it was somewhere between Acacia Creek and the Batchelor turn-off on the Stuart Highway.	He said that he did not know the speed at which the vehicle was travelling as he was a passenger and was dozing at the time of the accident.
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In answer to Interrogatory 3, he said, "As far as I was aware, we were travelling in the direction of Adelaide River, presumably on the correct side of the road."

In answer to Interrogatory 4, which related to the application of brakes, he said that at the time of the accident he was dozing off and could not remember anything of the accident.	He said that he woke up in hospital.

In answer to Interrogatory 10, which asked whether the lights on the vehicle were burning, he replied that he did not know as he was dozing.

In answer to Interrogatory 11, he said that he did not know in what direction the vehicle travelled before coming to a standstill as he was unconscious and woke up in hospital.

In answer to Interrogatory 12, which was directed to the amount of intoxicating liquor he had consumed, he said that from about 9 p.m. to 10-30 p.m. he had had a few beers with a meal at the Noonamah Hotel and that he believed he drank about five cans of beer.
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In answer to Interrogatory 13, he said that he did not know whether the defendant had consumed any intoxicating liquor within 24 hours prior to the accident but that he did not drink any intoxicating liquor during the time he was with the plaintiff.

In answer to Interrogatory 21, in which he was asked where all the persons travelling in the vehicle were seated during the whole journey and describing any changes that occurred, h	said that during the journey from Darwin to Noonamah he was the driver and the defendant was in the front passenger seat.	Further, he said that from Noonamah to the scene of the accident he was in the front passenger seat and the defendant was the driver.

In answer to Interrogatory 22, which called upon him to state who was the driver of his vehicle at all stages of the journey, he said that he was the driver from Darwin to Noonamah, and from Noonamah to the scene of the accident the defendant was the driver.

In answer to Interrogatory 24, which asked him when did his vehicle catch fire in relation to the time of the accident, he replied, "I don't know, I was stunned."
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In answer to Interrogatory 26, in which he was asked did he see the defendant after the accident, and if so, describe what, if anything, the defendant did to remove him from the vehicle, to extinguish the fire, to obtain assistance, the plaintiff replied that the first occasion after the accident on which he could remember seeing the defendant was a few weeks after the accident when he came to visit him in hospital.

In reply to Interrogatory 39 which simply enquired as to his date of birth, the defendant answered, "4 February 1935."

Although I have taken the witnesses for the defence a little out of order, Senior Constable Colin Akers who, at the relevant time was stationed at Batchelor, was also called.			He testified that he was contacted by Darwin Communications Section at about 1-30 a.m. on 2 December 1979.	He was asked to locate a vehicle which had been burnt.		First of all, he travelled south to Adelaide River, found no vehicle there, then returned northwards and found a
vehicle at a point 47 miles south of Darwin.	He there identified a Datsun utility which was upside down, burnt out but still smouldering.	He said that it was a fine night.
He said that he went immediately over to the vehicle, looked
•






inside to make sure there was no-one there, looked around the	vicinity and established that there was no-one at the scene at all.	He said that he recovered some personal items, tools and a cheque book which he found on the side of the road.	He said that the cheque book and tools were strewn along the road.	He said that the vehicle was 8 metres from the left hand side of the bitumen as he faced north and that the vehicle itself was pointing south.	He said that he inspected the roadway and the shoulders of it in the immediate vicinity of the accident.	He said that he could see the tracks of the vehicle prior to the accident and could see skid marks on the road and where the gravel was chopped up.

In giving a description of what he saw, he said in evidence that facing north the rubber skid marks "veered across to the incorrect side of the road and onto the dirt, on the incorrect side of the road.	I could see skid marks on the dirt.	From memory that was about 50 metres.		The vehicle was on the incorrect side of the road on the dirt, then it swerved back onto the bitumen and I could see full skid marks across the road again to the other side.	Then what appeared to me was that the vehicle rolled when it got to the dirt on the other side.	I could see where it was - the dirt was dug up.	It came to rest about 8 metres from
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the bitumen.•		He said that he noticed a table drain on the side of the highway and that the vehicle was very close to it and virtually on the table drain.	He said that he made certain measurements that night along with a rough sketch and that he prepared a sketch the next day which became Exhibit D7.	He said that he arrived at the scene of the accident about 2 a.m. and that he remained there for "a bit over an hour".

Although Akers was cross-examined extensively about his recollection of events which, on most points, he conceded that he had little independent recollection about certain details, I accept him as a truthful and reliable witness and especially on the point that the vehicle was upside down when he first attended the scene of the accident.	My conclusion on this point is fortified by Akers' evidence that "When I attended at that scene, I expected a gruesome - I was under the impression there was someone in the vehicle.	I distinctly remember going to the vehicle, bending over and looking in - upside down vehicle. I looked inside to make sure there was no-one in there.	I
distinctly remember that."


It may well be that Akers needed the assistance of another police officer to hold the tape measure in order to
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provide measurements of such relative accuracy as revealed by his sketch, Exhibit D7, which indicates measurements of metres to various decimal points.		Nevertheless, I am satisfied that having regard to the time he spent at the scene on his initial visit, he made the observations to which he has testified and I accept the reliability of them. It may well be that he in fact took the measurements with accuracy on his first visit by simply placing one end of the tape under a stone;	but I do not have to resolve that question since I am satisfied overall of the general accuracy and description of the Constable's observations and his measurements whenever made.	The significant factors which emerge from his evidence are that the vehicle was upside down and that it had come to rest after traversing a course which was in a generally northerly direction.

Further support for Akers' evidence is found in Exhibit DB, the Batchelor Police Station day journal, which indicates that he received a message from Darwin Communications at 1-30 a.m., that he searched the area and recovered a cheque book, measured the scene and returned to Batchelor at 3-15 a.m., notified Darwin and was off duty at 3-20 a.m.	The journal reveals that he had a day off on Monday, 3 December 1979, but returned to duty at 8 a.m. on Tuesday 4 December 1979.	On that day it is recorded that



he reported to the Communications Centre in Darwin that the Datsun was still at the accident scene and had not been removed.	This fact accords with other evidence and I accept it.		Admittedly, in the journal entry for Thursday,
13 December, it is recorded by Constable Akers that he handed over certain property in relation to the accident, namely, a cheque book, tools and jerry can recovered from the scene at the 47Mile, Stuart Highway, on 3-12-79, which was the Monday, but in all the circumstances I accept that those items were recovered by the witness on Sunday, 2 December 1979 in accordance with his sworn evidence, and so far as the cheque book is concerned, by the day journal entry on that date.

The evidence establishes, and I so find, on the balance of probabilities, that at all material times the weather was fine and the road surface was dry;	that the vehicle was being driven from south to north, when the plaintiff lost control of it and the vehicle took the course outlined by Constable Akers, overturned, broadcasting the cheque book and tools, and came to rest on its hood entrapping the plaintiff upside down in his safety belt;  and that a fire broke out burning the plaintiff before he was able to struggle free.	I am doubtful whether the
defendant was in the vehicle at the time of the accident.
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I am far from satisfied that the plaintiff has satisfied the onus of proof which rests upon him.	First of all, I have admitted evidence against him that on his own admission he was the driver of the vehicle at the relevant time and I have rejected the evidence of the defendant who has sought to accommodate himself to the role of the driver of the vehicle at the material time.	In short, I have found the evidence of the defendant to be so unsatisfactory, contradictory and unreliable as to be unworthy of credit and, as I have said earlier, I have grave suspicions that the parties have colluded with each other in order to give the plaintiff an award of damages to which, on my findings, he is not entitled.

In view of my conclusions there is no need for me to assess damages.

In the absence of a more appropriate way of expressing it, having regard to my adverse observations concerning both parties, there will simply be judgment for the defendant.

