file_0.bin


file_1.bin








In the matter of an Appeal under the WORKERS COMPENSATION ACT:	BETWEEN SOMERVILLE COMMUNITY SERVICE INC AND l)'[iiJi'NE MARY LOVATT

Supreme Court of the Northern Territory of Australia Asche C.J.
6 May 1988 at Darwin


Appeal - Workers' Compensation - appeal from decision of Stipendiary Magistrate to Supreme Court of the Northern Territory - whether Court may remit matter to lower court - Court's power to admit fresh evidence after determination by Magistrate - factors governing exercise of Court's discretion - whether application and appeal to be beard concurrently - Workers Compensation Act 1949 (NT) ss. 26(1), (lA)(l)(a), (2): Law Reform (Miscellaneous Provisions) Act 1965 (NSW) ss. 55(3)(f)(2) and 5(3)(g) : Supreme Court Act 1970 (NSW) s. 75A


Case applied:
Mulholland v Mitchell (1971) A.C. 666


Case considered:
Costi v Keats (1972) 2 N.S.W.L.R. 957


Cases referred to:
Nader-Jones v A.N.Z. Trustees (unreported 12 August 1986) Radnech v General Insurance Office of N.S.W.
(1987) 9 N.S.W.L.R. 235

Counsel for the Appellant: Solicitors for the Appellant: Counsel for the Respondent:
Solicitors for the Respondent: &sc8 0159a
 G. Hiley Q.C. Peter Martin Barr
T. Riley Poveys
ai:c880159
IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
No. 254 of 1988

In the matter of an appeal under the WORKERS COMPENSATION ACT
BETh'EEN:
SOMERVILLE COMMUNITY SERVICES INC
Appellant
AND
DIANNE ¥.ARY LOVATT
Respondent


CORAM:	ASCHE C.J.


REASONS FOR JUDGMENT
(delivered the 6 of May 1Y88)


On 18 March 1988 a Stipendiary Magistrate constituting the Workers Comper,sation Court gave judgment in an application by the respondent, the then applicant, for workers compensation and for redemption of weekly payments. His	orship's findings were:-

"I find that the applicant is totally and permanently incapacitated for work and is receiving or i:c: entitled to receive weekly payments.	By amendment of her claim she seeks redemption.		I think it is in the applicant's interests to redeem."


His Worship then made awards which included an award for redemption of weekly payments in the sum of
$225,959-00.


The appellant filed a Notice of Appeal from that award on 14 April 1988.	The notice contained an endorsement pursuant to Rules 83.]3 of the Rules of the Supreme Court that a directions hearing would take place on 3 May 1988.
Fy summons filed 2 June 1988 the appellant sought leave to amend the Notice of Appeal by inserting additional grounds. Py Rule 83.15:

"A Notice of Appeal by which an appeal is instituted may be amended by the appellant without leave by filing a suppleu,entary notice not later than the day appointed under Rules 83.13 for the directions hearing."


It is agreed that leave of the Court is now necessary for the filing of the additional grounds.	No objection is raised by counsel for the respondent as to granting of leave to add additional grounds 4 and 8, as they now appear in the draft amended Notice of Appeal.

They are grounds which may properly be said to he arguable from the evidence in the Workers Compensation Court, and that Court's findings and decision.	The same can be said for the amended paragraphs 1, 2 and 3 of the orders sought.	Leave will accordingly be given.
Paragraph 5 of the orders sought seeks:


"5.	Alternatively, order remitting the matter to the Workers Compensation Court for rehearing.


As I have previously pointed out in Nader-Jones v ANZ Trustees, (unreported 12 August 1986), as the Workers Compensation Act is presently constituted there is no power on appeal to rem1t a matter such as this back to the Workers Compensation Court, and that amendment must therefore be refused.

The real argument between the parties relates to ground 9 of the amendments sought, and a further ground 10 sought in the affidavit of the respondent's solicitors and a consequential order 7.	Those grounds and that order are as follov"s:

"Ground 9.	That having regard to new evidence obtained subsequent to the hearing, the respondent is not totally incapacitated for work.
Ground 10.	That having regard to new evidence obtained subsequent to the hearing, the partial and permanent loss of use or efficient loss of the left hand suffered by the respondent expressed in percentage terms is 20 per cent only and not 80 per cent as fourid by the learned Magistrate."


The Order 7 which is sought is:


"7.	Order setting aside the learned Magistrate's award for the partial and permanent loss of use or efficient use of the respondent's left hand and the
substitution, therefore, of an award calculated on
20 per cent loss of use or efficient use of the hand."


Aftidavits have been filed by the solicitor for the appellant and one Raymond Wall,	a licensed enquiry agent, and by a Dr Bromwich who gave evidence in the proceedings below.	In brief, those affidavits alleged discovery of fresh evidence and resultant conclusions from that discovery which, if correct, must, it is submitted, necessarily change the findings of the Workers Compensation Court, or at least, are of such fundamental importance that they must be investigated on the appeal.

Such an application goes beyond the mere giving of leave to amend pursuant to the rules.	It involves a further application, pursuant to s. 26(l)(a) of the Workers Compensation Act.	To have a full comprehension of the nature of the application, it is necessary to set out not only sub-s. (l)(a) of s. 26, but the sub-section preceding and following in that section.	These sub-sections are as tollows:

"26. (1)	Where the Court makes a determination under this Act, a party to the proceeding may appeal against the determination on a question of law to the Supreme Court within the time and iD the manner prescribed by the Rules of the Supreme Court.
(lA)	Notwithstanding sub-section (1), where, ir, the opinion of the Supreme Court, evidence relevant to the appeal is available which was not considered by the court at the time of its
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determination, the Supreme Court may admit that evidence at the appeal where it is satisfied that the party seeking the admission of the evidence did not know or could not reasonably have known of the existence of the evidence at the time of the determination by the court."
"26. (2)	The Supreme Court of the Northern Territory of Australia shall decide the matter of the appeal and may either dismiss the appeal or reverse or vary the determination appealed against and may IT.eke such order as to the costs of the appeal or the proceeding before the Tribunal or both as it thinks fit."


The combined effect of those sub-sections seems to be that the usual type of appeal will be that envisaged by sub-s. (1).	That is, it must be an appeal on a question of law, ,9Jthough the expression "question of law" can bee open to very broad interpretations - see again Nader-Jones.	By sub-s. (lA), however, further evidence may be received which necessarily involves issues of fact, so that the appellant court becomes a fact-finding tribunal, at least to the extent of the additional evidence sought to be adduced.

Obviously, if such an application is granted, the respondent to that application must have the right to challenge the facts alleged, and call his or her own evidence on that issue.	After hearing evidence and submissions, the appellate court must then make its o 'TI findings of fact and then determine whether those findings affect the law to be applied or enable it, because of those findings, to come to a different conclusion from that reached in the court below; either in law or in fact,or both in fact and law.
file_3.bin







The Court must then pursue it to sub-s. (2), and either dismiss or reverse the appeal or vary the determination appealed against; but it cannot send the matter back to the court below.	It must make its own orders disposing of the whole matter.

However a preliminary matter arises.	Counsel have drawn my attention to a passage in the judgment of Sugerman P. in Costi v Keats (1972) 2 NSWLR 957 at 960 with which the other two Judges on the Court of Appeal of New South Wales appear to be in agreement.	That passage is:

"I would add that an application to adduce further evidence on special grounds should, in my view, be made by substantive motion in the appeal, accompanied by evidence of the nature of the special grounds relied on and of the further evidence sought to be introduced.	A supplel'lentary notice of appeal may also be necessary.	On the motion coming on for hearing it can be decided whether it should be dealt with then and there, or whether it will be more convenient to defer its decision to the hearing of the appeal."


It is suggested that I follow those observations and give consideration as to whether I should deal with the application immediately, or whether it is more convenient to defer my decision to the hearing of the appeal.

However the appropriate New South Wales legislation then in force, when Costi v Keats was decided and of which the learned president was speaking, is substantially
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different from s. 26 of the Northern Territory Workers Compensation Act, and in particu]ar contains a provision that further evidence is to be admitted on special grounds only and not without special leave of the Court of Appeal, New South Wales Law Reform (Miscellaneous Provisions) Act 1965, s. 5(3)(:t)(Z).

It contains a further provision that the Court of Appeal may direct the appeal to stand over for further consideration and give directions.	Sees. 5(3)(g).

Since His Honour, SugerI!!an P. was of the view that the application to adduce further evidence should be made by substantive motion in the appeal, it is clear that the court, having both the appeal and the application before it, could stand the whole proceedings over; and in that context the learned president was pointing out the a]ternative open to the court, that is either to hear the application instanter or defer it for a full hearing of both the application and the appeal.

S. 26(l)(a) of the Northern Territory Workers Compensation Act does not contain these sort of provisions; and it appears that this court is somewhat more restrictecl. The operative phrase is that the Supreme Court may adruit that evidence "at the appeal", and a strict reading of those tenns seems to mean that the Court is enjoined to hear
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together both the appeal and the application to adduce additional evidence.

That would certainly create considerable hardship to the respondent in this case, and expense to both parties, because the matter has already been argued before me; and if I were to refuse to rule on it now it would have to be argue0 afresh at a later time and the applicant would have to have available for cross-examination at least 2 deponents who live in Adelaide.

While I am far from suggesting that the course I will now take should always be followed, I am prepared to assurre that the main object of the section is to ensure that the same judge hears both the application and the appeal.

I think the mischief which the legislature had in mind to prevent was the complications and embarrassments which might arise if one Judge heard the application to adduce fresh evidence and another heard the appeal; in the course of which the second judge might come to a contrary conclusion as to the desirability or otherwise of hearing the additional evidence.

I consider that the object of the section is achieved if I were to be seized of both the applicaticr E-nd the appeal.	That would not prevent me from then adjourr,ing
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the appeal after hearing the application; for both the appeal and the application would still be part of the same proceedings.

I acknowledge that there is a certain amount of casuistry in this, but it accords with common sense in the present circumstances and more importantly, it is a course which I am urged by both sides to take.	Consequently, I will give the necessary direction for all proceedings to be heard by me and I will now rule on the application and adjourn the further proceedings.

I am the mere prepared to do this because I have torrned a firm view on the submissions, and it is desirable that the parties should know my ruling now so that the further preparation of the case is not impeded by uncertainty as to the material to he produced at the adjourned hearing.

Mr Riley, who appears for the respondent, colllII!ences with a submission in limine which, if accepted, must be fatal to the present application.	To understand his argument, it is necessary to look to certain rele,:ant dates which are not the subject of dispute.

The hearing in the Workers Compensation Court took place from 26 May 1986 to 29 May 1986.	The Stipendiary
JO
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Magistrate reserved his decision.	In fact he did not give his decision until 18 March 1988.	The observations of the licensed inquiry agent - which are the subject of the affidavit filed in the application to adduce additional evidence - commenced on 3 March 1988 and concluded on
10 March 1988.


In the course of those observations, the agent took some records on film of the respondent's movements at a time when she was apparently working in a shop.	The film, and the observations of the agent, were designed tc establish that the respondent had much greater use of her left hand than her previous evidence or that called on her behalf might suggest.

Her evidence had been that the damage to her left hand, she being a left-handed person, which was the basis of her claim for compensation, had been so severe as to preclude her from working in her former employment cf enrolled nurse and precluded her from other employment she had earlier undertaken, such as barmaid; and indeed, precluded her in a practjcal sense from virtually all directed employment.

Though it was said on her behalf that she u:ight be able to find some form of self emplcyrr,ent - see page 122 of the transcript - the Magistrate found that she was not
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e ployable as a nurse or in any other field - page 7 of his reasons - and that was the basis on which the Magistrate found that she was totally and pemanently incapacitated for work.

The inquiry agent foniarded his report to the appellant's insurers, who in reality are the appellants here.	The solicitor for the insurer states in his affidavit sworn 2 June 1988 that the report was dated 14 March 1988.
He says that a copy of the report was not provided to him until 16 April 1988 and he did not view a video cassette of the film until 20 April 1988.

The report annexed to his affidavit is in fact dated 14 March 1988 and is addressed to the insurers and bears a stamp indicating it was received by them on 24 March 1988.	The original notice of appeal was filed on 14 April 1988, but did not then contain any ground or application seeking leave to call additional evidence.

That application was first made in the surnmons of 2 June 1988 when leave was sought to amend, inter alia, by adding ground 9; and subse uently, in the application before rr.e, to add ground 10; both grounds relating to the additional evidence.
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It is within this time scale that Mr Riley draws attention to the terms of s. 26(1A) which gives the Supreme Court power to admit add1tional evidence where the court is satisfied "that the party seeking the admission of the evidence did not know or could not reasonably have known of the existence of the evidence at the time of the determination by the court".	(emphasis added)

Mr Riley points out that the use of the term "determination" is a significant difference from provisions for the reception of further evidence in other jurisdictions.	The English order 59 rule 10.2 reads, so far as relevant

"The Court of Appeal shall have power to receive fresh evidence but in the case of an appeal from a judgrnent after trial er hearing of any cause or matter on the l!!erits no such further evidence (other than evidence as tc matters which have occurred after the date of the trial or hearing) shall be admitted except on special grounds."
(The Supreme Court Practice - 1985 Edition - p. 828).


So, in the present New South Wales Suprel!!e Court Act, s. 75A, the Court cf Appeal is empowered to receive further evidence, see sub-s. 7.	But, by sub-s. 8, ":tiotwithstanding sub-s. 7, where the appeal is from a judgment after a trial or hearing on the merits, the court shall not hear further evidence e}:cept on special grounds". And by sub-s. 9, "sub-s. 8 does not apply to evidence concerning matters after the trial or hearing."
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The emphasis ins. 26(1A), on the time of "determination", rather than "trial or hearing", therefore becomes particularly relevant here when the determination was so long delayed.	There is nothing in the material put before me to indicate why the sort of evidence now sought to
be introduced could not have been obtained before 18 March 1988.

Fut it is said that the earliest time at which the evidence became known to the appellant was 24 March 1988, that is, the .date the agent's report was received by the appellant's insurers.	Hence the evidence could not have been known before that date.	I think the fatal flaw to that argument is the alternative expression ins. 26(1A) "
could not reasonably have known."


There is nothing in the material before me to indicate any reason why the evidence could not have been obtained earlier.	There is nothing to suggest that the respondent had only just commenced her activities in the shop, or that her whereabouts were unknown before Marcb 1988.	The onus is on the appellant to establish that it could not reasonably have kno -n of these matters before 18 March 1988, and the appellant has failed to discharge that onus.
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I have some sympathy with the appellant on the basis that it no doubt anticipated an earlier determination and it acted expeditiously once the information was before it.	But the words of s. 26(1A) admit of no ambiguity in this respect.	In my view the appellant's application must fail for this reason.

Em,'ever, if I am v..:ong in this, I am satisfied that
the application must also fail on the substantive basis put by Mr Riley.	The issue between the parties in the court
he]o,•, was the r2nge of the use of the respondent's left hand
and whether the effect of her injuries was to render her totally and permanently incapacitated for work.

She gave evidence herself and called medical evidence to the effect that that range was severely limited; but it was not her case that she could not use her hand at all.	She said she drove a motor car, though generally with difficulty (page 41).	She said, however, she did not have any difficulty driving on small trips (page 64).	She could, in short bursts, iron with her left hand (page 48).	And again, with difficulty, do other domestic tasks (pages 48-49 and page 61).	She could use her left hand to lift things, though that hurt her (page 82).

Mr Cohen, a specialist general surgeon called on her behalf said, at page 101, "Well, if in the terms of her
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doing work, where the money comes only when she does that work, anc within a reduced capability, then she can do that. J\ut this doesn't come up to a normal commercial way of earning one's living unless one can do a certain amount of work at a certain speed at a certain time."	He was satisfied that she could not work as a nurse (page 89-90).

Another witnes8 said there was a possibility she could work in a self-employed capacity, but not in the workforce (page 117 and pages 122-3),

So far as evidence of her capacity to work, the Magistrate accepted the expert witnesses called on her behalf, and rejected the evidence of an expert witness called for the appellant.	This witness, in fact, gave evidence that the respondent had a loss of function of 40 per cent of her hand (page 208).	That much was conceded by the appellant's counsel at the hearing (page 2).

The film taken by the enquiry agent was shown to this witness and he has sworn an affidavit to the effect thet:	"Having seen the film, I must reassess the loss of function of the left hand as considerably less than 40 per cent, toe	figure which would be perhaps as low as 20 per cent only.		I would need to re-examine the respondent in sorr,e detail to reessess her percentage loss of function".
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To this extent he is only reassessing his own evidence, which was not accepted at the hearing.	I also have seen the film, and it is fair to say that I could observe the respondent using a vacuum with her left hand and some sweeping and polishing using her left hand, in what could be described as a vigorous movement, but obviously one could observe her for only a limited time, and I do not read her evidence as pledging her oath that she could not do these things at all.

The court's reluctance to admit further evidence on appeal is well accepted, see for eyample, the remarks of Sugarman P. in Costi v Keats (1972) 2 NSWLR 957 at 958-9.
Radnech v General Insurance Office of NSW (1987) 9 NSWLR 235.

In Mulholland v Mitchell (1971) AC 666 at 679, Lord Wilberforce says:

"The Judge has to take into account all the uncertajnties foreseen and unforeseen of the future.		It has been said that he must use a compound of prophesy and speculation.	This abbreviated and oversimplified description shows at least what limitations must inherently exist to the Court of Appeal's discretion to admit further evidence.		It makes it clear that an impossible situation would arise if evidence were to be adQitted of every change which may have taken place since the trial.	Jn the nature of things medical condition will vary from year to year or month to month.	Earning prospects may change, prices may rise or even fall.	If the Court of Appeal were to admit evidence of changes of this kind, and it must not be overlooked that a facility gjven to one side cannot be denied to the other, not only would a
17
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mass of appeals involve the hearing of evidence, but the Court of Appeal would merely be faced with the same uncertainties as faced the Judge and of which the Judge has ex hypothesi already taken account.

In other words, an appellant's contention that factors such as these have changed since the triaJ, must in normal cases be met with the answer that the Judge in his estimate has already taken account of them."


Later, at pages 679-80, Lord Wilberforce says:-


"Negatively, fresh evidence ought not to be admitted when it bears upon matters fc1lling within the field or area of uncertainty in which the trial Judge's estimate has previousJy been made.
Positively it may be admitted if some basic assumptions common to both sides have clearly been falsified by subsequent events, particularly if this has happened by the act of the defendant.
Possibly too it may be expected that courts will aJlow fresh evidence, when to refuse it would affront common sense or a sense of justice.		All theEe are onJy non-exhaustive indications.	The application of therr. and their like must be left to the Court of Appeal.	The exceptional character of cases in which fresh evidence is allowed is fully recognised by that court."


In my view nothing has been established which goes outside the field or area of uncertainty in which the
:Magistrate's estimate has previously been made.	The application to adduce additional evidence is refused.

