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This is an application that an order made by this Court on 14 June 1988 and authenticated on 19 July 1988 be varied.	The order was that the Registrar-General execute a Memorandum of Transfer for and on behalf of the defendant, for the transfer to the plaintiff of "all that piece of land", (and the piece of land is then described).	The Registrar-General raised two objections to that when he was served with the order.

The first was that merely to execute a Memorandum of Transfer would not be sufficient and what was needed, of


course, was that that document be registered in the Register Book.	The Registrar-General further pointed out that this defendant did not possess a sole interest in the property concerned, but only a part interest, and that what should be sought was a transfer of such interest as she had.	With those objections I agree and so does the solicitor for the plaintiff.

Now, the problem is that, as a general rule, except by way of appeal, the Court has no power to rehear, vary or set aside any judgment or order after it has been formally recorded, and the authority for that is Bailey v Marinoff (1971) 125 C.L.R. 529.	However, the Court has certain powers to "correct ... an error arising in	(an) order from and accidental slip or omission".	See rule 36.07.	I was at first doubtful as to whether this rule could apply to the present circumstances, but on reflection it seems to me that it can, and I am fortified in that by the cases which I have examined.

In Thynne v Thynne (1955) P. 272 the applicant sought to amend a petition for dissolution of marriage, and the decrees nisi and absolute granted thereon, by substituting, for the particulars of the marriage ceremony which had been pleaded and proved in the proceedings, those of an earlier marriage ceremony between the same parties to which no reference had been made.	It was held that the court had power under its inherent jurisdiction and also by
virtue of Order 28 r 11 of the English Supreme Court Rules, (similar in substance to Rule 36.07) to vary, modify or extend its own order so as to ensure the purpose of justice and correctly to express the intention of the Court's order. At page 296 Singleton L.J. said:


II	If we allow the amendments which the wife us to make we shall not affect or injure the of anyone."
 
asks rights


At page 301 he said:

11	I am satisfied that the court has power to amend the petition and the decrees nisi and absolute in the way sought in this case.	It arises under the inherent jurisdiction of the court to do what is necessary and proper to correct an order so that the position under it shall be clear and free from ambiguity.		It does not extend so far as to allow an amendment of the effective part of the order, for example the question of status or of proof of the matrimonial offence alleged, or of the decree itself insofar as it involves an alteration of status.	Those questions cannot be dealt with by an amendment of the proceedings after judgment.	The date of the marriage dissolved is more in the nature of a recital and so is the place of the marriage.	If either of these is or if both are wrongly stated in the petition and in the decrees, the court can grant liberty to amend."


In Pearlman (Veneers) S.A. (Pty) Ltd v Bartels (1954) 3 All E.R. 659 the defendant had been wrongly described in the proceedings, and judgment had been given against him under the misdescription.	The plaintiffs then sought to enforce the judgment in the German Courts, and, in answer to their application, the defendant contended that the judgment was invalid and unenforceable on the ground
\"hat his true name had not been sbow-n in the writ.
The plaintiffs were given leave to amend the writ and subsequent proceedings including the judgment by substituting the appropriate name.	The Court of Appeal held that the Court had jurisdiction to make those amendments even to the judgment.	Denning L.J., (as he then was), at page 660 said:

"When the substantive judgment is not being altered, but only the title of the action, it is to my mind quite plain that this court has ample jurisdiction to correct any misnomer or misdescription at any time, whether before or after judgment."


Hodgson L.J. said at the same page"

"There is, in my view, no question of altering the judgment itself, which could not be done either under the slip rule or under the general power to amend, contained in the Supreme Court Rules, Order 28 rule 12.	I think the wording of that rule is wide enough to cover the amendment of the title and I do not accept the objection which counsel for the defendant has raised, that the rule must necessarily only apply to proceedings before judgment."


In Hatton v Harris (1892) A.G. 560 Lord Watson said:

"Where an error of that kind has been committed it is always within the competency of the court, if nothing has intervened which would render it inexpedient or inequitable to do so, to correct the record in order to bring it into harmony with the order which the judge obviously meant to pronounce. The correction ought to be made on motion and is not a matter either for appeal or for rehearing."
Now, applying those principles to this case it seems to me that once one looks at the Statement of Claim it is clear what is sought.	I should say that in my view the statement should also have sought an order that the defendant execute necessary documents and in lieu therefore that the Master do so, but that, in my view, does not render this application in any way nugatory because it is plain from the earlier paragraph of the Statement of Claim what is in fact sought.

In this case the defendant could not be contacted and an order for substituted service was obtained, and it was after that that the Court made the order sought in default of appearance.	It seems to me that it is not necessary to re-serve the defendant in any way.	The defendant must have known what was sought against her, if indeed she did obtain any notice of these proceedings and no injustice is done by now varying the order to achieve more precisely the effect sought by the original writ.	No judgrnent was given because the matter was uncontested so there is no discrepancy between the terms of the judgrnent and the order.	What has occurred is an accidental omission in the draft order presented to the Court to cover fully the relief sought.

For those reasons it seems to me that the application is properly brought under order 36.07 and the Court may make the appropriate alterations.	The proposed order which has been approved, as I understand, by the
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Registrar-General, has been placed before me and I will make that order and initial the draft which is to remain on the file.	There will be an order in the terms of that draft.

