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BETWEEN:
MICHAEL JOHN SMITH
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AND:

F.A.I. INSURANCES LIMITED

Defendant



CORAM: Rice J.



REASONS FOR JUDGMENT
(delivered 9 December, 1988)

The accident, out of which this action arose, occurred as long ago as 10 May 1978.	The Writ was issued on 2 February 1983 claiming damages for bodily injury against the authorized insurer in lieu of the alleged rider of a motor cycle who died in the accident.	The plaintiff's injuries were sustained as a result of a high-powered motor cycle carrying both himself and one Michael Sean Mccrohan at very high speed, getting out of control, grazing a concrete kerb on its near-side, capsizing and ultimately striking a concrete kerb ahead, uprooting a "no standing sign" and finally dislodging both rider and passenger.



The fundamental question at issue is, "Has the plaintiff established on the balance of probabilities that Mccrohan was the rider at the material time?".	(See Nominal Defendant v OWens (1978) 22 ALR 128.)

The only two eye-witnesses to the accident are unable to say who was the rider and who was the passenger. The plaintiff has no recollection of the accident or of events preceding it for some hours and Mccrohan died shortly afterwards as a result of injuries sustained in it.

There is accordingly no direct evidence of who was riding the motor cycle at the material time.	It was owned by the plaintiff.		He and the deceased were friends of long-standing.	In November 1977 the plaintiff had been convicted of driving his motor cycle whilst disqualified for
which he was sentenced to a short term of imprisonment.	At the time of the accident his appeal against sentence was pending.	Shortly after his conviction the plaintiff had loaned Mccrohan his motor cycle.	It is fair to say that the plaintiff indulged himself in motor cycle activities and, along with Mccrohan, might well be described as a motor cycle enthusiast.

From late afternoon and during the course of the evening of 10 May 1978 the plaintiff and Mccrohan visited







various places in suburban Darwin and, later still in the evening, attended a party to farewell a friend.	According   to the plaintiff, Mccrohan had been the rider of his motor cycle throughout the late afternoon and evening.		I am not prepared to make a positive finding that this was so because of self-interest on the plaintiff's part;	and in the absence of corroboration I leave the matter at large, especially as I was not impressed by the plaintiff's overall credibility.		Throughout the period they were together, the plaintiff and Mccrohan both consumed a substantial quantity of liquor.		Subsequent analyses revealed a blood alcohol content of .20% for the plaintiff and .13% for Mccrohan after their admission to hospital on the night of the accident;	yet on 22 May 1978, when submitting a claim for consumer credit insurance, the plaintiff falsely claimed that he was sober when the accident occurred.	(Exhibit D1.)



At about 1-00 a.m. Constables Gilmour and Lonegan, who had driven along Trower Road and were proceeding towards Darwin along the continuation of that road, which is known as Bagot Road, observed a high-powered motor cycle travelling along Bagot Road in the opposite direction at an estimated speed in excess of 100 kilometres an hour.
Neither constable was able to differentiate between the identity of the rider and pillion passenger because of the

speed at which the motor cycle was travelling.	When the police vehicle reached a point on Bagot Road which enabled them to make a U-turn, they did so, and reversed their direction of travel to pursue the motor cycle.	On their way they received a radio message that an accident had
occurred at the intersection of Bagot Road and Nightcliff Road, being in the general vicinity of where they had only just passed on their emergence from Trower Road.	Upon their arrival at the scene immediately after the accident occurred, they both observed the plaintiff who was lying on a grassed area at a point they estimated as being about 20 metres from a "no through road" sign which was erected about
20 metres from the commencement of Nightcliff Road and about
20 metres from the motor cycle.	As well, they observed Mccrohan at a point on the bitumen surface about 40 metres from the intersection of Nightcliff Road and Bagot Road on the same side.	These measurements were approximations only and I have not relied upon them but have preferred a scale plan (Exhibit P4) subsequently produced by another police officer based upon his observations and taped measurements at the scene that night.	Although it is of little moment, the first two constables observed that the head light and tail light of the motor cycle were both still illuminated. They said, and I accept, that street lighting was operating and that the weather was fine and dry.







By the time the two police constables arrived, two men had gone to the aid of the injured.	These two men, who were employed by the Electricity Supply Unit ("ESU"), had been driving towards Darwin along Trower Road, a three-lane dual highway which connects with Bagot Road at its intersection with Nightcliff Road, when both observed dust and sparks as the motor cycle struck the kerb near where Bagot Road sweeps to the right on its out-bound course to link with Trower Road at a point a short distance from its junction with the commencement of Nightcliff Road which joins it on the left for out-bound Darwin traffic.

According to Dennis Michael Carter, who was one of the men in the ESU vehicle, in a statement dated 18 May 1978, (Exhibit P3), which was admitted by consent, he and Desmond Tangey were driving along Trower Road towards Bagot Road when, about 50 metres from the intersection of Nightcliff Road, Carter saw on Bagot Road "a tremendous amount of dust and sparks and then saw what appeared to be two persons and a motor cycle being projected into the air". He said that immediately afterwards police and ambulance were notified over his radio after which they drove to the accident scene itself, and that he rendered assistance to Mccrohan.

Carter was later called to give evidence by counsel
for the defendant. these terms:-
 His description of what he saw was in


"I had seen the bike come down.	There was sparks - I noticed the bike come down on the right hand side, and sparks coming off it.	It hit the kerb.	The bike and one person seemed to go straight into the grass verge, and the other person that I really noticed was kind of like catapulted and soared through the air, and he ended up on the Bagot Road/Nightcliff Road intersection."


I accept this evidence and find that Mccrohan was the person

who was "catapulted and soared through the air". was not cross-examined.
 Carter


According to Tangey, who was with Carter at the time, in a statement tendered by consent (Exhibit P6), "The person that landed on the bitumen seemed to really get catapulted up in the air, land on the bitumen and then slide for a short distance".	Carter and Tangey both observed that the plaintiff was lying on the Nightcliff side of a "Nightcliff Shopping Centre" sign (which was erected on a large grass verge and supported by two upright poles) and that his right foot was almost severed.	Neither Carter nor Tangey was able to say who was the driver or who·was the pillion passenger.

Photographs of the scene were taken by Constable Crews at about 1-30 a.m.	In fact, nine were taken then and at 10-00 a.m. two more were taken at the scene, and shortly afterwards a further two were taken of the motor cycle at Casuarina Police Station.

According to Constable Behrmann whose report (Exhibit Pl0) was admitted by consent, he found Mccrohan unconscious on his back right at the apex of the painted extension of the traffic island between the left lane of Bagot Road, which guides traffic left into Nightcliff Road and the centre lane of Bagot Road, which conveys traffic through into Trower Road.	This point is about 35 metres from the second point of impact and about 30 degrees to the right of a line between that point of impact and the ultimate position of the motor cycle.

The plaintiff was found by Constable Behrmann lying on the grassed verge about 8 metres on the Nightcliff Road side of the "Nightcliff Shopping Centre" sign in a position about 25 metres from the point of impact and the motor cycle was about 10.7 metres further on in the same line of travel as the plaintiff.	I find these facts established.

I make the following findings in respect of the motor cycle.	It was damaged extensively on its off-side

but nothing of significance was damaged on the near-side. The rim of the front wheel was severely buckled and twisted and the tyre was dislodged.	The front axle was torn from the forks which were twisted out of alignment and spread.
The off-side outer exhaust pipe was torn from the cylinder
head and forced against the engine and inwards against the frame.	The brake master cylinder was empty.	There was other damage detailed in the report of the Government Vehicle Tester dated 10 May 1978 (Exhibit P12).		There was earth and grass embedded at the rear end of the pillion seat which showed what can best be described as impact damage midway along it on its near side.	There was other damage to the off-side of the motor vehicle as well as that described, but, generally speaking, there was no damage at all to the near-side of the machine.		Of special significance, I find that there was no damage to the rear wheel or tyre which remained inflated.

On the issue of liability, each side proffered an "expert" witness, each of whom I considered was qualified to give evidence with a view to accounting for the specific items of damage to the motor cycle, its speed, course and behaviour from the time it struck the near-side kerb of Bagot Road, its passage across the mouth of the "no through road" immediately to the left which abutted on to Bagot Road, until the motor cycle struck the concrete kerb just

before Bagot Road bifurcates into Nightcliff Road to the left and Trower Road to the right, and the motor cycle and the two persons on it came to rest.	The ultimate opinion expressed by each of them was directed to trying to resolve the question of who was the rider and who was the passenger. Mr. Simpson, an engineer called for the plaintiff, having considered all available evidence submitted to him both before and during the course of the trial, gave the opinion that Mccrohan was the rider, while Dr. McLean, an engineer called for the defendant,	expressed the opinion that the plaintiff was the rider at the relevant time.	Both these witnesses were in substantial agreement on many points in the course of seeking to link their observations of damage to the motor cycle, as evidenced by photographs, measurements taken at the scene and statements and evidence of witnesses,	along with medical evidence of the injuries of the two persons involved in the accident.

Of the two, I prefer the evidence of Dr. McLean.
He was, in my opinion, far better qualified both academically and through practical research in his current field of endeavour which involves his attending the scene of traffic accidents shortly after they occur in the metropolitan area of Adelaide, a project on which he has been engaged now for over seven years.	As well, he demonstrated his superior reliability by disproving certain

calculations made by Mr. Simpson who later conceded that he was wrong.	These calculations involved the dynamics of a motor cycle on certain known facts in the present case.
More especially, however, I consider that the hypothesis expounded by Dr. McLean supports a juror's common sense approach to the resolution of conflict.	In particular, contrary to Mr. Simpson's view that upon striking the second kerb the motor cycle would go, in effect, backwards, that is, "rear under", it would, according to Dr. McLean, proceed "rear over" in a forward motion, thus catapulting those on the motor cycle forwards and upwards, in turn accounting for the rider of the motor cycle being in the general line of projectory of the machine and the pillion passenger being ejected to one side.	Moreover, the pivotal action thus involved as a matter of common sense, based on applied principles of basic physics, would have the effect of flinging the pillion passenger further from the point of pivoting and higher than the rider.	This is the very thing that both Carter and Tangey saw, without at the time realizing the implications of their observations.

The contrary hypothesis advanced by Mr. Simpson would have the motor cycle upon impact with the second kerb, rotating backwards, so to speak, (that is, "rear under") thus impeding the forward momentum of both rider and pillion passenger and indeed consequentially limiting substantially

their forward momentum which is contrary to what, in my opinion, actually happened.


The fact that the rear-wheel and tyre were both undamaged (and indeed the tyre still being inflated) lends further support to the probability of the front wheel pivoting about the kerb in the course of crushing it upon impact and causing the rear wheel to lift upwards, thus catapulting both rider and pillion passenger forwards and upwards.

The impaction of dirt and grass at the rear of the pillion seat and the absence of any slide marks on the grassed area, either in the vicinity of the area of the broken kerbing or at any point on that side of the "shopping sign• leads me to find that the motor cycle rotated through at least an angle of 270° (or three-quarters of a circle) before the rear of it struck the ground vertically or thereabouts, thus accounting for the impaction of dirt and grass beneath the pillion seat.	Moreover, the slide marks visible in the photo (Exhibit PS-2), coupled with the presence of dirt and grass adhering to the off-side only of the machine, leads me to the conclusion that after the initial tail-end impact, on its return to the ground, the machine simply slid on its off-side to its final resting place.

Admittedly what is hard to explain is how the "no standing" sign measuring 2.5 metres or thereabouts which, at the time of the accident, was located a short distance to the right of the broken kerb, was uprooted and flung a distance of 12 metres or thereabouts to its resting place, and the bottom of which was near the foot of the shopping sign over (or through) which I find that the plaintiff was flung.	No evidence was given of the exact location of the "no standing" sign in relation to the point of impact with the second kerb, but it was just to the right of the
off-side of the motor cycle as it made its approach to the kerb.	Not only was the sign uprooted but within a foot or so of its base the tubular steel piping was bent to form an acute angle with the rest of the pole which showed no other signs of damage.	I find that the plaintiff's right leg, which required amputation below the knee, would have been in line with this obstruction at the time of impact with the second kerb and, in the absence of other evidence explaining the gross injuries to the plaintiff's right leg, I find that the plaintiff's right leg just above the ankle, or the
foot-rest, or both, impacted with the pole thereby causing those injuries and the pole to be dislodged.

For these reasons I find that the plaintiff was the rider of the motor-cycle at the relevant time and was the author of his own misfortune.

Accordingly, the plaintiff's action is dismissed with costs against him on the scale appropriate at the date of trial.

